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da  la  nanat*  da  l'aiiamplairajllm«.  at  an 
oonformiti  avao  laa  oondltlona  du  oontrat  d« . 
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par  lainramlar  plat  at  an  tarmlnant  adt  par  la 
darniAra  paga  qui  oomporta  Un9  amprainta 
d'Impraaaion  ou  d'illuatratlon,  aoit  par  la  aaoond 
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la  darnUra  paga  qui  oomporta  una  taUo 
amprainta. 
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eaa:  la  aymbola  — »•  algnlfia  "A  SUtYRC*,  la 
aymbola  Y  algnlfia  '^IN". 
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Laa  o«rtaa,  planoHaa;  tablaaux,  oto.,  pauvant  Atra 
fllmAa  i  daa  taux  da  rkluotlon  dItfAranta. 
Loraqua  la  dooumant  aat  trop  grand  pqur  Atra 
raprodult  an  un  aaul  ollohA,  II  aat  fllmA  A  ^artir 
da  I'angia  aupArlaur  gauoha.  da  gauoha  A  drolto. 
at  da  haut  9n  baa,  an  pranant  la  nombra 
d'Imagaa  nAoaaaaira.  Laa  diagrammaa  auivanta 
illuatrant  la  mAthoda.  # 
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4IIB  C»Mtt«N  l*I.BAt. 


WaLLACR  v.  OllOVlll  IT  AL. 

ImuithU  fUtia. 

Wh«n  *  x^tmnAmni  m  iiiHUr  iDrtna  Inplowtiwiiahif  ,«imI  plMkl* 
■•irtnil  pl«M.  •ml  (m*  iml  «n  laaOtttil*  i>|«>a,  all  i)i«  |il««a  may 
b*  tr«ftt«il  M  iwn-i«<Mbl«,  ■ud  Um  i^MitltiTnMjr  ti^n  jutk> 

VMNll. 

On  the  28th  S4*ptef»li«r  a  tummona  wan  ohtaini'd 
to  act  aaido  interlocutory  jui)^«nt— -certain  pleM 
being  AUhI  imdt^r  a  judgn^a  onler  to  plaad  iaauably, 
ami  tiv«ti*d  an  n«t  iMuablo. 

The  declaration  waa  a  covenant  on  an  agreement 
betwofin  tho  plaintifT  and  the  defendant,  by  which 
the  plaintifT  agrt^cd  on  the  13th  of  Ftdiniary  1H46» 
with  the  deftnidant,  that  he  would,  from  date,  work 
hia  MW-mill,  and  thence  till  Iftth  May,  without  de- 
lay, and  would,  on  or  lieforo  the  l!)th  May,  aupply 
and  deliver  to  tha  defendanta  at  the  plamtifPa  aaw- 
mill,  or  in  aomo  r^invenioni  place  on  the  Otonahee, 
near  by^with  at  leant  100,000  feet  of  good  mer- 
chantable aaweil  timlier  of  auch  kinda  aa  they  might 
require,  at  loaat  one  quarter  perfectly  olean,  and  alao 
with  all  fhe  lumber  over  and 'above  the  aforeaaid 
quantity  which  the  aaid  mill  ahould  cut  from  date  to 
15th  May,  to  be  aa  aforeaaid,  and  delivered  aa  afore- 
aaid at  the  price  or  aum  of  140/.  for  every  100,000 
_i ^ V01m-I« 


feet  «r  nieV  lumber,  ind  »  on  for  any  exc«».    Pof 

-  which  defendant,  agreed,  ihat  provided  the  plaintiff 
deliverad  luch  lumber  aa  aforesaid,  they  would  mo- 
tjept  of  the  ianie,  and  would  pay  aa  aforesaid,  awf 
would  give  the  plaintiff  their  negociaWe  bank  note 
mt  90  days  from  date  for  35/.  on  the  execution  of 
the  said  agreement,  and  pay  t|pi  full  balance  due  on 

.  wch  lumber  on  and  after  the  I5lh  May,  and  alter 
the  delivery  of  the  whole  of  the  said  lumber  aa  afore- 
«id,  by  their  negociable  bank  note  at  90  days  from 
<Ute  for  th6  said  balance,  and  would  pay  the  laid 
Tiotes  at  muturity.  Averment,  that  after  the  laid 
agreement,  and  on  the  15th  day  of  May  1845,  and 
before  Buit,the  plaintiff  furnished  and  delivered  to  Uw 

-  defendants  at  the  «iid  mill  *  large  quantity  of  good 
merchantable   sawed  lumber,  more  than  100,000 

-  feel,  to  wit,  200,000  feet,  cut  and  made  by  the 
eaid  mill,  between  the  date  of  the  said  agreement 
,und  the  I5th  May,  more  than  one  quarter  clear,  and 
of  such  kinds  as  the  defendants  required,  and  that 
thedefendants  accepted  the  same-and  general  per- 
formance by  plaintiff  on  his  part. 

Breaches— Copies  not  produced  in  eatenM. 

Ist.  Non-delivery  ofthe  note  for  35/. 

12nd.  Non-delivery  of  the  note  for  balance.         ^ 

f[e9r-Non  est  fcutum.  . 

^'^^.plea.  That  defendants  did  fiimish  the  note  for 

<^*rd  i^ea;  As  to  so  moch  ofthfe  decl4rili<W  tt 

v^^eted  that  Ae  plaintiff  did  on  the  15A  day  of  May, 

-^  1845  deliver  to  Ae  defendant*  at  the  irtaintiff'i/nffl, 

*  lar^  quantity  of  wMketaWe  lumber,  more  ilhan 


yi'rtBBjjry 


■  si 


WKLLMCM   f  •  •■OTnt  MT  AL,  ^9 

100,000  feet,  out  ind  made  by  the  pislatiirt  mill  be- 
tween the  date  of  tfreement  and  the  15th  <^  May 
1S45,  and  tllat  imire  than  one  quarter  was  clear  and 
Much  aa  dtifen^ntii  required ;  and  also  ai  to  2nd 
breach  above  aiwigned,  the  defendants  lay,  that  the 
plaintiffdid  not,  after  makin/r  the  said  agreement  and 
afier  Airdelivery  of  the  Muf  note  for  jBdS,  3u3.,  to 
wit,  on  the  15th  May,  or  before,  deliver  to  the  de- 
fendaotn  at  ieait  100,000  feet  of  lawed  lumber,  one 
quarter  clear,  &c.,  and  of  luch  kinds,  &c.;  but  p0 
contra^  that  the  lumber  furnuhed  and  delivered  by 
the  plaintiff  to  the  defendants  on  or  by  the  15th  May 
was  then  found  to  have  a  much  less  quantity  ,%o  wit, 
10,000  feet  less  than  one  quarter  cleikr,  6i6,f  and 
was  not  such  as  defendants  required,  or  then  requi- 
red, for  which  reason,  and  no  other,  they  did  not 
give  a  note  for  the  balance. 

'4th  plea  to  2nd  breach— That  plaintiff  did  not  de- 
liver the  takole  of  the  said  lumber  therein  mentioned 
and  referred  to,  at  the  place  and  within  the  time  re- 
quired by  the  said  agreement  to  have  been  deliveredy 
and  for  that  reason  and  no  other  defendants  did  not  pay 
the  plaintiff  for  the  said  balance  by  giving  their  note  in 
lb«  said  breach  mentioned,  concluding  to  the  country. 
MaoAULAT,  J. — ^The  finrt  plea  to  the  2nd 
breach  is  in  truth  a  eontinuati(ni  o(  the  plea  to  the 
irst  breach,  and  is  strictly  a  part  of  it,  though  pleaded 
to  a  different  part  of  the  dedaration,r-or  it  may  be 
ffeganted  as  af'separate  plMu'  It  i»  conceded  that  if 
ene  plea  be  non-issuable,  it  vitiatea  ^e  whole ;  and 
I  c«(t»nlj  consider  the  laat  pte>  non  wwahlp.    ^^ 

-^y:  :,-.-::.•  :r:.^-j 


*' 


■I 


•-r  ■ 


t^: 


>■  "     .  ■■=■■  ■,T'^-     ,         . 

The  pradM  tonM  oT  the  tecimd  brewh  !■  noth^- 
lbfe  me,  hitt  I  «PP««  '^  »  P"^^*^'  "^*  t^^'^l 
whh  ft  repeUlioe  of  leference  to  what  pkintiff  ftUefed 
en  hie  pert  previoiuly  in  the  declMition.  The 
plftifttifr  ftvert  thkt  he  delivered  more  then  100,000 
feet,  to  wit,  aOO,000--lbe  defendante  plead  that  he 
did  not  deliver  the  whole  of  the  mid  lumber  refer- 
f9d  to  ai  the  place  ofidunthiniheUfM  refitted  \ij 

^  Mid  apeement^eaving  it  uncertain  whetherlt 
means  to  deny  that  the  whole  waa  delivered  by  <*# 
time  or  at  the  place  or  ot  all,  or  whether  that  the 
whole  alleged  under  a  vkfe/ict^--to  wit,  200,000  feet 

was  not  delivered,  orthat  100,000  feet  w»a  not  •• 
delivered.  It  ia  that  plaintiff  did  not  dejiver  the 
mW«  of  the  «f<f  lumber  mentioned  in  the  declara- 
^on  at  the  time  and  place,  not  saying  or  any  other 
place,  though  another  place  was  appointed  by  the 

■.igreeroent. ;.:  ;V ■.■,..;..- ■       ^   '  ■.' .         ■'••\^ ■■■■■i -li'- 
TThe  2nd  plea  ■eemaalsobadj  it  seettis  to  tdmtt 

the  acceptance  of  the  lumber  exceeding  100,000  feet, 
Hut  compUins  that  plaintiff  did  not  deliver  at  leart 
100,000  feet,  one  quarter  dear,  but  that  the  lumber 
detovered  viraa  found  to  have  a  much  leit  «l«»n«y» 
to  wit,  10,000  feetle^i  than  one  quarter  dear.  The 
latter  might  be  tme,  and  fliU  there  might  have  been 
delivwed  mm  feetpf  whiiOi  f»e^^4^ 
dear  ■ 

fc^  »d.  M  ««ued,  00I7  wacutoted  to  provoke  . 
4»Hner,  whid>  would  exp««  the  (toclurtiMi  to 


It 


ir«sau4LMB4 


-»^ 


tlTi  pMt.— 4  D9«r.  1«1{10A.  abE.31{14|MU|k 
W.  116  J  a  D.  a  L.  861 ;  U  M.  It  W.  361.     * 

Rule  ditehaigod  with  «o«lt. 


Day  ▼.  HoiLJLHD. 

,      ■  ■  *  # 

Dwiiiiitr— Ptoo. 
Onmmritt  mUU  on  the  iMud  that  it  WMwrongly  dated, 

and  l«av«  gimn  to  amiid  pteit.  Time  for  moviof  toaat  and* 

dunnnvr. 

On  the  20th  of  September,  1848,  a  mimmons  wa» 
illcen  out  to  Mi  aaide  the  demurrer  to  the  defendant's 
Idea,  on  the  ground  that  it  was  wrongly  dated,  and 
for  leave  to  amaiid  the  plea.     It  did  not  aak  coals. 

On  tike  26th  Aoguat,  1848,  the  declaration  was 
filed,  and  oa  the  29th  a  oopj  was  lerved,  dated  the 

26th.  •'•-.;.••--;--.  ^-■■.  ;■■■..•■;■.  ■^■•^^:' 

On  the  4th  September,  «  plea  of  coverture  wai 

filed,  not  itating  to  whom  defendant  waa  married.  ^^ 
'     On  the  6th  September,  the  replication  and  dennir- 

nr  were  filed;  and  on  the  16th  of  September  the 

rB|dicalion  or  demurrer  to  each  plea  was  MfVidy 

dated  the  6th  of  Auguit. 

Objection  to  the  ■ammoii»*-l«t,  fliit  it  was  taken 

iMt  too  lato;   2nd,  that  thte  inrefnlanty  1^  «oi 
^  ^liaAy 'ilMwn. .  /;■•  ,^,1, <./,.•:  . 

Maoavlat,  J.— Tile  demurrer  being  only  de- 
tlf^rad  on  tito  16th  of  September,  it  it  wA  too  kKe  t» 
ttov*  agaiiiit  it  on  the  20th$  and  Hiawroi^f^hBtod, 
being  fied  on  the  6th  of  Se|ito«iber,  and  dMed  «h» 
iih^Ai^nt    it    mutt  theielbn   be  iot  alidi. 


'f  «. 


1    •' 


*  f 


Thao^  caUed  a  replication  or  dwnurref,  Md  »  f»- 
plieatioii  and  dmurrer,  it  i>  tufeMd  to  tha  aftdavK 
of  Mr.  Robortwn,  and  ipoair  for  it^ilf.  Ai  the 
,  application  ia  mada  without  e«ipta,the  defendant  may 
have  leave  to  amend  the  pla*  o»»  "»  •^•^•vit  of 

merits.-~3  Dowl.  196 ;  9  WUa.  14. 

Older  granted,  with  teave  to  amend. 


McGiLL  IT  AL.  ▼.  MoLlAH,  Olfl,  fcc. 

■^SSfcl-Surt  •■■ert  thit  pl2ntiff  hath  •  food  d^fhut  to  tki$ 

On  the  23nl  of  Septemher,  1848,  a  mraimoM  waa 
obtained  to  Bet  aside  the  interiocotory  judgment  on 
the  merits.  Judgment  waa  signed  for  want.of  a  plea 
on  the  14th  of  August,  1848. 

Onthel9th  of  September,  the  defendant  made 
an  aiBdavit,  stating  that  this  acHon  was  brought  for 
moneys  said  to  have  been  coUected  by  the  defen- 
dant for  the  plaintiffs,  as  trusteoe  of  H.IlusseUfcCo., 
and  that  he  had  a  counter  claim  againd  the  mid 
flamtifh  for  services  rendered  professionally  to 
ind  H.  Russell ;  that  he  sent  instructions  to  hii 
•gent  in  Toronto  to  plead  in  tJm  caim,  who  ne- 
glected to  do  so  j  and  that  he  veriiybdwiotd  he  had 

a  good  defence  on  the  meriti. 

On  the  29th  of  September,  1848,  a  wpplanwrtMfy 
•flidavHwaa  pat  iB,  ftatiiig  that  the  plMUtift  hwl 
uiignrd  all  their  inteieit  as  aaslgDeea  U  H*  B. 
^  Oq.  to  Goliii  CuBpbett  $  thit  ^ 


1I*0IU.  ▼.  lf*LBAIi* 


ratalned  hf  ttkti  jMnA&f  ifMit  to  edlMt  noMy*  id 
Iferkley't,  on  a  promi«ory  note;  and  that  this 
tetioii  waa  brought  to  recover  the  prOceeda  of  aaid 
note,  alleged  to  have  been  cdleoted  by  deponent  | 
and  that  he  had  a  good  defence  to  thii  action. 

On  the  2nd  October,  cauae  waa  thewn,  and  • 
iDounter  affidavit  filed,  itating  that  defendant  had 
been  paid  nnce  action  brought,  and  denying  meritaw 

MikCAULAtfi. — ^The  affidavits  do  not  aaaert  « 
defence  to  this  action  on  the  merits:  onjB  laya  that 
the  defendant  haa  a  defence  on  the  merits,  not 
adding,  to  thii  actum ;  and  the  other  layt,  that  the 
defendant  has  a  good  defence  to  this  «ction,  not 
■aying  on  the  merits,. — 1  D.  di  R.  155 ;  8  DowU 
218,652;  1  C.  &  J.  287}  1  Dow.  N.  S  815; 
6  Jurist,  825.  When  notice  of  assessment  waa 
served  does  not  appear,  nor  where  the  plaintiflb 
reside. 

Leave  waa  given  to  plead  the  general  issue,  and  k 
setroff  only,  forthwith,  i.e.,  within  24  hours,  upon 
condition  of  paying  costs,  and  consenting  to  gc^  to 
trial  at  the  next. Eastern  District  assiaea,  if  the 
plaimiib  emerad  their  lecocd  on  the  fint  day» 


v. 


V 


■■■■  ;«ft'. 


Blue  y.  TpROiiTo  Oai  Compart* 


i^. 


olHnltttt*  • 

\A  maSBUK  astd  not  bt  diUcd,  whstlwr  plewM  Wthe  party 
.  iriio  001^  to  add  it,  or  by  tba  oppisils  party  Mr  buv*  ,• 

Is  tills  e«iiae  the  raplication  to  the  pleas  ooa* 
vftoded  to  llie  eointiyai  to  MMae  oomits^  wHIi  m 


,-iit".k.i'.i 


1  ..'x-j  ■  > 


'7W^^ 


yE-^y  yrw^^aif^lim 


» 


36 


CeMffil  «k»iinw  M  to  otkw%  ••d  tk«  plii««lt% 
•ttoraoy  •amnl  ft  jqiiMler  ia  aemurrer  «imI  liMiUMr 
with  notice  of  trifti,  th«  objwitioo  to  which  wm,  that 
thay«ftr^o«rLonlwm«oinitUKl  before  lh«  figuNi 

ivhethar  plowlod  by  the  pftrty  who  ought  to  ftdd  i^ 
or  by  th«  oppowie  pirty  for  him.— 9  Uw  Jdur.  328 1 
*  12  A.  di  E.  428.  S.  C. ;  8  M.  fc  W.  409 }  6  M.  fc 
W.  136  J  6  Dowl.  98.  473,  318;  8  Dowl.  320}  8 
Bing.  N.  8.  629  }  7  DowU  660 ;  BM.fcW.341j 
SBIiP.  448)  4  Dowl.  k  town.  318  J  16  Uw 
Jour  l&lEx;6J|4.  fc  fc  0.  692lj  7  A»«»  N.  B. 

485}  8  Bing  296.  /^ 

SuttmoM  di«charged>--Coi<*- 

to  be  coft»  iij  the  caute. 


ff,  ,<0S 


IvM  ▼.  Calvw. 

"•■    ''       partiadan.         '      ''"',"'' 
Tory-- totk.  MunWof  pM-iif «ni,i«»od.*  *«•.  ««^«H- 

'^tie  for  dlitafbftnce  of  a  f«ny,  on  diven  day* 
between  the  lit  of  September,  l844,  and  AuguM, 
1846,  fiom  the  city  of  Kingrton  to  Garden  Idand 
and  Wdf  Maud.    Seveid  county       »-*^  ^ 

Smnmoni  for  pMticukw  of  the  dittoAiBM  of  th« 
Ibrry  meatloiied  in  the  deelaiation,  with  dalea,  tmrn^ 
iMMt  of  pniMngert,  qmniHy  of  goodi  and  other  tlu^ 
ijittled  awl  conveyed,  o«  a  long  nadwrH  ef  «i«  ^ 
Tonflinl,  «liliiig  ^Ml  wittool  mom  iMlbiMM  M 


''     ^ 


>     7 


<# 


MMtd  nol  del^iMi  th«  mH  ;  llwt  h«  M 
fHiiu  the  dMiaration   ratoted,  ^. ;   and 
might  wytk  to  pay  money  Into  court.      j. 

Maoaulat,  J.— The  followinf  t  ^ 
Ihtt  this  Application  •hould  be  granted : 

Doe  Birch  mnd  Phillipn,  6  T.  R.  ft97.  PMWculkm 
ofhreachea  of  covenant  in  ejectment  (brfoMntiam 

ipranted, 

7  T.  R.  882.  Partieulun  of  daiin,fc|0„  li  ejects 
neat,  allowed.  «  i 

Collett  V.  Thompwn,  »  B.  «i  P.  246— per  ticulam 
ofobjectiona  to  a  title  ordered,  ao  far  aa  re  atet  U> 
defects  in  facU 

Roberta  t.  Holandi,  3  M.  J*  W.  543-^  lam* 

Webater  v.  Jonea,'?  E.  &  R  T74.  In  an  action  . 
or  eacapea,  between  13th  Maj  and  lat  November^ 
Abbott,  C.  J.— ^*  You  are  not  r^uired  to  atate  th* 
preciae  day  of  the  ewepo  for  which  tou  sue.  The 
fint  principle  of  justice  is,  that  a  dffisndant  ahould 
be  informed  what  he  is  charged  with }"  and  Holy 
I0od,  3^—^*  You  can  give  the  defendant  aoroe  notion 
•f  the  transaetion  on  which  your  action  ia  founded.'*' 

R.  V.  Flower,  7  Dow.  P.  C^  666.  bidictment  for 
mrisance.  I^rticulara  ordered,  bm  f^"^  (^^^  ^ 
was  (ok  filling  up  the  Thamea.         '  V  j. 

Regina  v.  Curwood,  8  A.  &  £.  W5 }  6  N.  ds  ML 
Puiieulars  of  nuisances  eo  imfictment  for  throwinf 
poiaoaooi  matter  into  the  TluMMa,  dt^,  «Bdei«l,  urn 
nadiBg  the  MMBotment  only.  f. 


■f; 


/ 


hnntm&Af  im  tort,  aa)«a  d«fen<k»t  wmmn  hm  iam 
Ml  know  fcr  what  caute  of  action  pUmtiff  te  ptt^ 

j^,UowUnw.  HiirKoock,  5  Dnw.  724.    TfcrteilMi 

•r  want  of  repair  nfumd. 

^1  Chit.  Bop.  698.     Indlatinoit  for  coanpiracy— 

piticulara  of  the  gooda  alUv»d  to  >  ftauduleiitli 

•btained,  reAiaod.  " 

.  &.  V.  Hoagwn,  8  0.  fc  P.  422,    Ontowd  on  In- 

Itctment  for  omboaalumont. 

Dtvia  V.  Chapman,  6  A.  k  E.  767 1  1  N.  fc  P. 
199.  Preciaa  particulara  of  the  aacape  required,  with 
4ate«,  if  known  to  plaintiC 

Hiidock  V.  Lodiaid,  2  Dow.'N.  8.  277.  Partico- 
lan  refuaod  on  treapaw,  guare  clauium  fregU^  on  t 
mm*  aldavit  that  d«fendant  dooa  not  know  the 

^vancei  intended  to  be  relied  on.     Some  ipecial 
around  ahould  be  ahewn.       _  '  ^      » 

*  Stannaid  v.  Ultithome,  8  Bing.  N.  S.  826.  In 
iiM  againat  an  attorney  for  negligence  in  traniacting 
til  MHgnment.  Particulara  of  demand  refuaed.  Th» 
dMbration  vtm  deemed  apeciftc  enough,  and  there- 
had  been  leaaonabie  overturea  and|offera. 
.  E.  V.  Cmrwood,  1  H*rri«on»  810.  Proaeculur  ift 
tedietment  (otnuuanc9  reqw'^l  to  give  particulara 
of  the  acta  of  fnuiaance  intin^ed  |(>  ,|»  ^^W  9^^, 

f.  Cnnte.  J  _    ; 

Betdhek  V,  Hnwkea,  1  Mi  di  W.  678.    Pnrticii- 

|va  of  apiciia  dwn^ii  I|mI  >  IN^M»«^^  »• 


-^v. 


-?  Tfit  '■^ri't''- 


»,^^m..pi6»'>^ 


(Bi  It  ncilM  fflfilMM.  Wot  MwHtffOfiiy 


Brooktfv.  Mbs,  f  Bhit.  N.  8  lit! )  DnwM  v^ 
Anitnilher,  2  M.  h.  W.  817.  Chdj  ||«Mil«d  on  • 
■trong  c«M,  alMliriiig  th«  acc«Mily» 

Fartaculact  «nl«red« 


"SoVmiiir  ▼.  RjiMiink 


until  nrtarnabl*. 

A  lummoni  for  time  to  plead,  dated  17th  Atiguft, 
wu  obtained  on  the  18th  Auguat|  returnable'  the 
19th, at  12  o'clock,  noon.  T  . 

The  action  was  initituted  in  the  dintrict  office  of 
Talbot,  and  the  time  for  pleading  oonf<;|fMedl;jr  expired 
on  the  18th.  • 

The  iummons  (dated  17th)  being  lenred  on  the 
18th,  would ^ave  been  ineffectual,  had  not  the  agent 
of  the  plaintiff"  *■  attorney  consented  to  enlaige  it  till 
^e  neit  day ;  but  the  enlargement  was  alao  errone* 
oiHly  dated  the  17th  inatead  of  the  18th. 

On  the  same  aummons,  without  date^  wka  a  coti* 
r^ieirt  in  luraal  terms,  signed  by  W.  D.  P.  Jarvis,  agent 
Ibr  plaintiff' 's  attorney. 
-    On  the  19th  Au(^  4^  orW^ivi  iign 
fervejaJthe  same  day,  giving  «ne  month's  time,  to 

On  the  aofiM  day»  judgment  wns  ligned  at  Simoo^ 

ihi  the  Talbot  district — ^e  hour  not  appearing.        "^ 

\  ltwiicoirteiMMtiMtttheiTOW<mi,firoinfliel^ 


r. 


f/4 


l^ 


^y 


It'-. 


on  Um  iWi,  iml  th*  wironum*  Iwini  rrturnaW*  tha 
,1^^  (ky,  Oifl  plainbir  wMiia  not  Mgn  judfm««t  Utt  It 
%»•■  di«|K)»r<l  of. 

Mao4VLAt»  J.— Wfi  hftire  dwmyt  con«aerwl  lh« 
inwmi  !»•   itoy   of  |inic««am«»  (unl««   »    •»- 


I^mmU)  until  retunmbJaj  butif »,  U  ii  •*  A«wn 
by  the  plaintiir  that  th«  ju(l«in«nt  m  "iin***  twf«»« 
12  o'clock,  and  If  it  wm,  there  ia  an  inconaiatency  in 
What  the  plaintiff't  attorney  waa  cioing  at  Simcoe  and 
hia  agent  aaa^nting  to  here.  There  waa  no  time  to 
communicate.'  The  jwlgmcnt  ao  lar  aa  known  tt 
Simcxie  waa  regular ;  accorUinn  to  what  took  place 
hero  (Toronto)  it  wma  irregular,  if  ai«ned  after  hia 
agent  aigned  a  C4inaent  for  time  U»  plead,  whicJi  m*y 
have  been  done  before  auch  jutlgment  waa  aigned. 

fll  !■  not  ahewn  when  it  waa  aignwl  (i.e.  the  hour), 
«nd  under  the  cireumatoncea  I  think  it  better  to  10! 
aiide  the  interlocutory  judgment  without  ooata,  \mv. 
log  to  the  defendant  the  time  to  plead  apecified  in  th4 
mder  of  19th  Auguat;  unleaa  extended  on  a  futui* 
tppUcntion«--See  Barton  v,'\Ufnrren,  14  lAW^^om' 
m^,  N.  B.,  Q.  B.  312.     ^       ^  ^^rr 

-4:W.  ■■■■:  .     :::W^aXUMM  V.&WPP^:,,,,-.:.^,  '^IT^ 

JWm /Vol. 
^WteMntorBoapmaataMda  fer  an  inafiilaritT  in  the  aw 
Mm  of  tha  damand  of  rmilicatioa.    lU»lying  altar  noB  peai 
^  ait  dfBai,mwahrar«fimgaIafit3r *-—*—*• '■■■"*•« 


'tff.~ 


I  ,-»lF»-  f  _ 


gHH^^filh  W«fi  ttf  l^y,  or  fc»  iImi  r«n>l»r«lkm  AUmI 
H^lttnd,  on  th«  grvMiMl  thM  thii  tUimaiul  ol  ivpttc*- 
Holi  w«a  not  duly  mrrtui,  or  on  Oi*  murili.  **  ^ 

On  th«  (Vth  H<^pUnnber  Ui«  MimnKins  wwa  «nl«rf«d 
10  Thumky  nmxt  |  <m  lh«  lOlh  fkplemtwr  H  w«« 
•nl«f|e<l  tiU  the  1 1th  8«i»t«mb*ir,  to  tiwbl«  tilt 
defendnnt*!  •funt  to  g«l  intfwtio— >      -^ 

On  th«  lit  8«pt«nb«r,  184«,  ui  aAdAvit  of  Blo^ 
%nlwn,  lh«  plnintif  *•  nttomcy,  WM  pat  in,  Mtiag 
lh«  actkNi  WM  trNpnai,  ^lior*  oloMMMt  >*^,  in 
|f«ia«o,  WMrt«m  dklriet. 

f  On  tKe  18th  of  Aufu*,  1846,  •  dacbmtion  tad 
denmnd  of  plen  weni  ftl«d  |  on  the  21it  of  AncnK 
plflM  wera  (U«d,  uid  copy  with  d«mnnd  of  repTlentimi 
lilt  at  n  bioth«r*i  houM  of  pl«intiir'»  ■ttonwiy,  not  Nf 
Hiidonrw  )  none  were  put  up  in  the  crown  oflee. 
i  i  Ob  the  «Oth  of  AugiMt,  judgment  of  non  prot 

figned. 

On  the  80th  of  Aogvit  repliention  wm  flled,  nnd  • 
eopy  wM  tendered  to  the  defendnnt*i  nttomey,  nad 
delivered  {  the  eopy  was  than  nat  bj  jfcm,  ujt  « 
QompmBiee  reiVaed*-''''-'  "^^  '-^  ■ 

On  the  let  September  •  notice  waa  lerTed  oa  • 
dark  of  the  defendant*!  mttorney  nt  Sandwich,  thai 
an  apptteatioa  weald  be  nwde  to  the  coort  on  Friday 
(then)  aaxt,  or  ao  aoen  aftar  aa  couoael  coold  ba 
Iwaid,  to  aec  aiida  the  judgiBaat  of  aoa  proa  for 

inagolaiily.    ■  '  ':■ 

Ob  the  4«h  Septomber  aa  aAdavH  of  Mr.  Isad 

WMflM,alalia|tiMt  oa  SMi  af  AifHl  ha  aaal  a 

Q  VOL.  I* 


f 
f 


.ti 


-^■I'J, 


# 


fi9ikAU<»loh«p«|| 

iOMttjTt  or  liA  tl  hk  plM«  if 

Hlk  8o|>«MilMf ,  19  «mM0  wmwtn  lo  te  racoi^Ml. 


MU€ AVhAf  t  i^WlMm  « li  tut  «M,  «iM  plab- 
t|f  *ttiioni«7  fBikkio  oirt  ol  lk«  ^ioHtol  (•Mltoll' 

fMig  «  6i|»f  oflM  plMdiaf  In  «Im 


IMM  It  Mil  bf 


Ubk 


ii%fHMlMV  iIm  pkintif 

'f«l||^9onHi0  of  i 

I  ofWpBoatlitt»by  Aliii|  i«p^ 
ipitioii  ■AmrOM  mam  yfo%  m4  ty^awtfy  with  kADw* 
,|ldto  tkmof^l  dbodi  thiak  Ml.    H*  oiOt  dbwid 

Jtofoply  MdfDtoiMw,  wklifbtkamroCM  ifl^i^ 
ibr  ion  pros,  h«  mwl  haw  iwtmiii  to  otMbok  It. 
^li  M  Ml  waivvd  Mqrikhif  «  lU  Sfih, 

•t  SMMhvioh  OS  Ik*  11^ 


1* 


^  «•  lil  8tp«mlMr,  ailllivld  hftvt 

If  My  |Mll  «MMr  4Mi  It  #i%  k« 

Vjriiiirr 


::*!r^ 


^^r 


laf«|iif 


^.^H^W^^^T     ^^^^^^w^^  1 


Oi      M* 


CottiuMUi.  Bank  v«  O.  %  Boui.to«. 


n  #■  iM «;  Jiialtnt  ha  iJkxmA  Wfmc^j 
to  th«  (irt|inal  <l«<Jtnition,  u|Km  whldb  the  ptaifftili 
olitftinwl  Imit«  to  •tnond,  on  piiyinent  of  coali. 

The  anMmlnifrffl  wu  nwde,  ftnd  th«  taiMMM 
diclumtioii  Mrved,  with  t  demaiid  ctf  pl««,  M  Hm 
%||i  SeptMnber,  tnd  imeriocutory  jttdgnieat  wu 
%i«l  on  th«  48lh  8«T»ieinber;  1H49.  * 

*  This  WM  •  iiiminoiui  to  Ml  tilde  tttoh  jud(ment, 
'ii  iigMd  loo  MNNI)    alK),  b«c«iige  tbe    •mendiMl 
d«daratio«  wm  dated  on  the  8lh  of  Atuguat,  a  day 
IM^  bdMl  the  date  oT  theoriciMl,  inatiNul  of  the  9th 
8eple»b«r,  om  which  day  It  wm  iled ;  Hut  a  formcf 
appticatkMi  OB  this  groimd  waa  diechaifed,  hiMMt 
iMMloctftory  jwdgMMMt  had  heon  lifned,  and  now  It 
vfMOOhttMMlMlthitlheekleelkNiwM  euted  by  th« 
JMiliPiil  hiiil  OAly  imcidtr   mm!   t  Mbaeqaent 
«|ip  ttkM  I  alia,  Ihtt  iM  iMivto «Hd  fai  the  ftmMf^ 
HM  ii  te  Mpi^  ofthk,  wtthool 


^-^ 


% 


•iiKf 


'.'s  ■ 


mtem- 


^fMlt  l8ll.fcW.7l5|  lD.lii.m,8.04 
§#iom^95 )  6  U.  C.  Sep.  189,  fUjtm  ▼.  Cubm««| 
8  B.  lb* A.  180)  8 Dow.  130.         ,  ,^  ,«.,.. w.  ^f 

||Ad4ULAT,  J^>-The  defettdiBt  ddat  Mt  appitf 
to  b0  MMd  M  having  privilege  either  m  an  attonej  or 
tytheiwim,  and  cooaequently  he  ia  bound  to  ptoid  lo 
•  dnolamtionlDed  in  vacation.     — ^-t--^-^^^ 

To  an  amwi^M  declaration  aAir-inMPiii  ln^iil 
Mune  term  (or  here  in  the  nine  vacation),  I  think 
the  doMdant  ia  not  entitled  atanjrate  to  more  than 
four  daja  exclmive  to  plead  de  novo.  Thia  time  he 
had,  and  it  appean  to  me,  theraibre,  the  inteiloMl- 
IP7  judgment  ia  regular,  •»   it 

i1th»  wpj  <^  ddtiMni&im  woTYtd  ia  wrongly  dated, 
but  that  ia  an  irregularity,  not  a  nullity ^-4p  M.  hW» 
8731  7  Dow.  208;  6  Dow.  261K,im^>^^^^':'ii^^^'P^^- 
V  I  think,  therefpM,  the  aummona.  muat  be  dla- 
ehaiged  with  coats,  the  judgment  being  regular,  and 
the  only  irregularity  cured  ^  delay,  na?  «^*  l^^i? 
. .  Summona  diachaiied  with  coats. 


'im 


^^■^  --V^ 


;  ,j;;.;^^  •:'-'<;■  tHBiMuii  wj  Oowm<^- 

Mtiv  tht  apfncatioB  wsi  mtds  ay 
7,intfbiBnMarthtpbiiitif,  ' 

'9thmmU  IS  ta  ths  i^Ummh  iiiiiiani 

0B  tiM  81al  oTflepteiiiher,  1848,  a 
oblidn«4  «>  ilAy  prooMiBf*  for  ateuity  te 

tlietelB«tleB«nie8irf«d  on  thn  I8lli  ef  Slqth^ 
wiiiili^lftifl  tW  defcaaint^  ittewiiy  and^  i> 
dMvU  lilit  hn  haeMpamwipi  (hit  4m  pfadalKf  hftd  M 


^kmpmdim^t  the  fbiMif  wmM  iHTpMeMd 
mi  he  weelvwl  the  decltrmtioii  j  wid  thrt  the  pltteHf 
htd  dipMled  ftom  this  pwvtaoe,  M  ^^^  *^^  '^ 
^MUtai  tKe  Stele  of  New  Yofk,  <»•  of  the  U»H* 
el  A»etie%^  ud  «d  Mi  think  he  hed^if 


.  j_  -t^    .  .  ^.^    --  .(■.  ,..;*'.;;  >v-.-'a;  IT-'^ml'  'Wl^rfe'""^ 
hiin  the  pitiMMi  w0*  ^ 

On  the  2Mi  oTSeptemher  oMie  wM  A©w».    It 
•Ml  eWeeled  thet  the  *i»pB«ilUm  wi»*»'l^^'^ 

S.  ThettheieiWeiioeebfoedmi  ody  ■'•^^ 
tillt,  Mid  ir«i  iKH  iufteieiitly  ihewii  tebe  peiij«^ 

«ieee  Welto  ▼.  Ih««»,  H  I>ow«  1*^»  ♦•^  >  *  "*^* 
58;  8  Temit  711 }  DewHnf  ▼•.  Hantoon,  4Bi.  A; 
W.  lSl,«wnilhif, «  Dow.  274 j  Owiey  v  ley,* 

vm.mt  1  AnAd. ^'^'^^^'  ^:,,,,^^ 

lliAOAVLAt,  J^-4t  aippettni  le  me  tt0  •W***""* 
itiwitootate,aiidth»tthe  lendence  tbro^^  the 
phkhitiiris  ■ttftciently  ihewii. 
It  w  not  cletr  whether  he  went  tbiowl  before  or 

after  the  eiiit  eonwieiic^  h«t  the  eppUctlicm  !• 
befoie  i-ae  joUied,  end  the  delay  U  eccoiwted  for. 

Hia  reridence  •bttmd  is  po*lbely  aaierted,  end 

^eie  ki  nothing  to  ihew  or  whenee  tiPinfer  thtt  H  ii 

only  tempoiwy,  the  iBto^iM*  11^ 

.  iapernvMBt^.^-^  ^^  ■r^-''-  ■•■!-*»"'  :•  '•■       ■      ^^ '1^-- .: 

Thaie  mw  ««•  «!«-*«"«•*»  <^^ 
ih*  |«iiliff^  ■ttotBey'HiN^'the  ip^^ 

gfomdof  dflliiyi  hot  H  Aw^  Art  •««  •i^  •«» 


/•%!;■ 


^rf*Tf^W*f     -,^*--Tj— »,^-r.J_-w^. 


'»i"l«  A-',t  .'  i' 


bdbM  lMTiH<>M  provinee»  the  pliOirtUr  Mttled  with 
iiiiiiiiit,  tad  that  th«  mit  it  now  proeMdiag  only 
far  th«  braeflt  of  the  pleitttiff '■  attorney  lo  enfant 


|;«t4'irthe  plaintiff  wu  pwceed|gtfar  hii  own  beMt, 

_|Wg|gA  he  leqaiied  ta  #pWe«hy ftliijf  1*1 
•llofBeywiaheatoproM^liiiit  name  againit  the 
dafettdant,  initead  onoeldntlo  hitottentfarhiaooirti, 
he  ihonld  equally  fpoure  the  defendant. 
.r  The  merita  oftlNs  leceipi  fiven  by  the  pUintiff  to 

/  iflto  defaidant  cannot  be  decided  upon  thia  applies- 
Hon  {  the  defendant  ihuit  tint  be  heard  thereon,  and 
In  the  mean  time  ooUiMion  cannot  be  inferred,  and  the 
dtelaintioBean  onlybe  regpided  as  well  lerved  ihm 
the  18th  8eptembei^-'«ny  former  lervice  being 
waived  by  tKto  plaintiff  attorney  in  the  coune  he  hat 
lakeD>~the  defnidant't  attorney  doea  not  admit  any 

',  pievioiia  knowledge  of  a  dedanUion  or  of  the  plain* 
liirV  inlentioB  to  proceed— he  in  effect  amertedthe 

«-.         ':  ■         Bale  abaolnte.  . 

-  ■:;.... i'-./;;  ..   .  ,,.'-  ■        *''  '•'■■■    ■•  '  *    ■  ■  ■  •  > -' 

*  ^HIoDadi  ix  Dm.  (VCoimwii  v.  Daitob.  '  f? 

.■  \.^^0r:i<ri^.:::n-'-  ■     •■        ;v   ..s.  ,,■v.^r:M,i'^i.:^*^ 

■  Stotrttf  fiif  tod»  nfuftti* 

^^  ^Mded,^iid»Mteiag  tpplicatkm  aflar  notiea  of  trial, 
'  V  (V'WillMMtaBMViitiagiMrliitdilayt '  -[i- y.<f,^ifity>  .^S\--'i^: 

On  the  18th  September,  1848,  a  enmmoiii  to  iliy 

pitoeeedinga  tiU  aeeiqnty  was  given  for  coata,  the 

leaaon  of  the  plaintiff  being  minon,  and  the  plaintiff 

(thoqgineal)  inaolvent»  f  5  m 


Tfn?'*r 


It  appttred  tlitt  the  defimdmit  had  htm  timUM 
to  def«Ml  M  luidloid>-(hat  he  hed  appeared  and 
pleaded  and  entered  into  the  conaent  nilu  wli|p 
not  appearing. 

Al»,  that  nolle«  of  trial  had  beenpvenfor  th^  I 
iext  Victoria  aMiea,  to  be  hoWen  on  the  9th  of 
^October  next    That  the  plaintiA  were  mtnori,  and 
that  plaintiff  waa  very  poor  and  iniolvent.  / 

CauM)  waa  ahewn  on  the  SSth  of  September.  It 
waa  objected  that  the  application  waa  too  late,  and 
that  poverty  waa  no  ground  for  fuch  an  application* 

SeeAdama,8&3-4-5}  5  B.ft  C.208;  IM.  A&O, 
4M;  1  D.  1^  L.  980;  3  D.  A R.423 ;  9  IMw.  741  ( 
4  M.  6t  P.  21S }  1  Mar.4 ;  2  Taunt.  61 ;  Smith  v.  8A. 
Tidd,  B78  J  1  Wil.  180 ;  6  Dow.  556 ;  Cow.  128  j 
1  Arohd.  N.  P.  247 ;  Str.  694,  982 ;  Hard.  66 1 
Bamea,l88;  B.&P.  HI.  ;.- 

MaCaulat,  J.— The  defendant  muat  have  t]^^ 
peared  and  pleaded  in  the  early  part  of  Auguat  laat,  W 
a  declaration  in  which  the  same  plaintiff  and  leaaon 
were  partiea;  and  although  hjB  waa  well  acquainted 
with  the  plaintiff 'a  circumatancea,  he  did  not  apply 
for  ooeta  till  the  18th  of  September,  and  afler  notice 
of  trial  had  been  given  forme  next  aaaizAl.  on  Uie9th 

October  next  *, 

There  ia  nothing  to  ahow  that  the  defendant  wii 
led  to  auppoae  the  action  would  not  be  proceeded  iBt 
or  to  excuie  the  delay. 

^^^  Diachaiged  without  coata. 


!f.^ 


^^f'^ 


.ffi 


,tf  v.  lirrTAir, 


•>, 


jiih 


Si«^*J  'W 


Of  Nn^diiYti* 


r^^-#^ 


■,.'*'-• 


tbt  Mcooa  Ktkn  aiSMn  •»  ^ 


wH 

cT  tlM  iMl  •ctiM  kt 

r-^  Ob  lli«  20th  of  September,  1848,  i 


|lken  ootto  ttay  pioceedingiitin  tbe  eoile  oTa  foiner 

,gnit  were  peid. 

1^^  It  wM  en  »rtkm  on  tlie  c«e  for  t  fclM  fetum  to  • 

'^yi».»wd  plei»w|p|;jfif^f'^|^ 

The  coeti  were  not  pud,  end  the  plaintiff  wei 

wihle  to  pey  the  iMtie.  fco.^iWiew|^  w  «*«««**« 

IVM  out  and  eoete  demanded* 

The  noo-fuit  wat  owing  to  While  in  the  evidence, 

Xe.  thenon-pieduction  ofthe/./i.  ^^   .  ^     F 

f  8ie8D.k  R.  5Si  2Dow.  141,  207,  ?6d.rf 

W.  165;  2T.R.  611  (note),  Wl}  lT.B.4&lj 

ir0ow.8l5}  6  Bing.  519  j  8  WU.  149,  8 Jaunt. 

iSf  8  D.  *  B.  42 ;    2  Chy.  R.  146  f  Tidd. 

m^  8  B.  fc  p.  23 ;    HuUock  on  Coet^  468  lo 

l6T,4fl7,4M,U9,  1  Vent  100; 2  Bay.  697,1808; 

£8mith,428}  8  Am*.  88ft j  Stylee,  418|  Barney 

9»5  2  8tr.  12061  Cow.  822;  8  WU.  160,  148, 

741;  2  Bla.  741;  Bichmond  >.  CampbeU,  E.T| 

•  ;llAOAinJkT,iir-fltlie  eaeee  ihew,  that  in  the 
C^inmon  Ptoaa  liit  not  ntml  to  itay  proceeding!  in 
ta  iction  tiE  payment  of  the  coiti  of  former  action# 

indem  the  meriU  have  bim  tritd }    whUe  in  the 

J,  if  the  eecopd  action  appeaw 


to  h0«MMim<if  which  it  the  teft  here. 

Bide  ditehaiged  without  coets. 


'm 


•ItV-t"  .tfrj^Ott  W  Al»  ''^«  CAll»»oP  ■»  ■■•r- 


,1, 


«t^,»^« 


!Pj^. 


llji,  WM  •  iiwiinow  to  dj^OiMr  tl»«  «>«»fo«^ 
C«»«w»  ftom  the  ciirtddy  or  the  W«iteni  ibwriff,  oo 

a«i.».  iiwed  in  thtoc»u«>,on  the  ground  that  » 
JI./I.  h«i  pwviouriy  i-uedwid  been  acted  upon,  lK| 

not  leturned.  ^r^^^.  *aiio»r    oj    ..^ 

The  body  oftheoi.  m.  ww  for  ^58  In.  2d.,  and 
taited  20th  of  June,  returnable  lait  of  Trinity  term 
ipst.    I«ued  18th  July,  1846^    Indoi^sd  for  ^50, 
^jg./a.  iwued  to  the  lame  iheriir  on  the  Iftth  of 
May  UMt,  and  wa»  received  on  the  20th  of  May,  under 
which  he  leiied  diven  tooda  of  the  defendant,  and 
pldtheMune,  and  iB84  15a.  2d.  waa  made.    The 
i,fa.  was  returnable  on  the  lit  of  Eaitor  term  laH,  ; 
the  body  ofthe  writ  waa  for  JB558  7a.  2d— the  wiit 
waa  returned  on  Slit  Augik  laat. 

See  2  Mar. .78|  dTaunt  870  j9Price,  5 ;  1  Dow. 
80)  2Ch.B.  203  J  Bamea,  213  j  1  Gale,  471  2 
0ow.762i2Ty^i74.  ^  v^ 

Maoavlat,  J.— It  appeara  to  me  the  defendtat 
Voutd  be  diadbaried.  It  waa  objected  that  the 
defeodant'aMmame  ia  mfamemed  in  the  body  of  th« 
■mnmona,  but  that  waa  ultimalely  waived,  and  ■!  ail 
•vMto  may,I  think,  be  v^ieelM  aa  n  pdimble  error, 
the  wwdi,  Ae  dafcadint,  wiA  hia  Chrirtnn  nrnne^ 
dMwing  deaily  who  waa  meant.  It  waa  wAelveeied 
Aaiih«tM.m  tviea  fiom  Ihe^i^^  The 
»tw<a>i<ihi»wiwbutlbtwu[iliJi^ 


h^' 


>. 


•T;-m 


Wf^^ 


f*^' 


1^ .  tti  WM  Ml  OBJMted  wMI  oMI  IWRMMnSl  W0t§n  HAFPi 

•ppliodtoMCaiMf  aWtfril;  if  ke  hdl  4Mie  m,  it 
iPOfrid  b*  Ml  MkU,  iMh  writ  and  vraH,  uimgobr. 

It  Mfty  te  «i4^  to  long  M  tiM  writ  «dMitk«  aniMI 
It  wwnumedl.  It  it  tnpf  it  mty  be  to ;  but,  tt  it  it 
oittr  that  on  a  tteond  tpplkaticli  tht  writ  would  bt 
ttl  ttidt  {  tad  tt  tht  dammoiit  wtt  not  letitled  on 
thit  groynd,  it  it  better  to  make  tbit  order  tbtohile  at 
oaMMfor  bit  ditobaife. 

Ttfbe  dltebtff|td  witb  ootit,  if  defendant  imdertaket 
m  brinfao  action  of  tretpait  for  Adte  impritonment } 
otberwite  without  ootta.-— 1 0.  fc  M.  408 }  1  Bing  .66  \ 

5  M.  &  W.  605:  8  Pow.  ^l  \  9  Dow.  57)  4D9ir. 

jkk_  y^  '.  ■   •■.>'.■,•■ 

857.    /■  '^-..^'M-:    %^    ■'  '  '^•■i  ..,■■. 

.^■fr*'^  j:y:^  ■ ,,;     ■.;••.,■  •*^ ' V .  •  ■  ■  ,5  . , :  ■ .. ,    ;;  ■ 

\^4y;''^'i^\  ■•.  PaouDfooT  ▼.  Hou>iir. ' 


|»i|li    thtf  tpoQ  a  rait  iir  J«4pMWil>  ■■  in  cttt«r  a  aMk 
^wit,  biinff  dkelMUgidapoa  tlM  ptN«v«»7  tn^ 
HfinMat  flf  eoiti,  tftlM  ocptaara  not  wMUkn  tbt  mmIm 

fab  i»r  6m  pwaokiiloty  aadirtaldaff  IM  act  W 
^by  iiHw  mitf,  or  aajr  Ml  «f  «dilt  tand,  «r  aOotatw 

Hut  wat  a  tmniiiont  eaUiag  on  tbe  deftpiiUmt  to 

f>w  taota  wby  proeaedinga  in  tbit  rale»  for  judfBiMt 
in  ewe  of  a  aon-aoit^  tboold  not  be  ttayedtmaott 

^  >Tbe  caaM  w«a  takeii  dowB  to  life  iaat  1^^ 
ffctiitt  atiiatt,  bwt  it  wat  not  triad,  aadtbemcNid 

iiaa 'wididiaanL' 


WMdiMhBf|MloatiM 

III  Hfltry  immImI  tb*  «ri9Ma 
ftoondilkNiiiitlMratoto 


MtoiM 


^■7^.. 


tfiKj  mn^trnkkit,  had  Ml  btiii  piM* 
N<MiM  of  thte  ^  WW  Ml  iMMhrwl  try  tU  fkki' 

af*ft  ttton^f  t^  after  the  term  txpirad. 

This  a|>plioatkNii  wMmaaeoauiaftdavttofapMM 
dreuamuM,  oaloilaltd  to  Aam  thai  it  waa  m 
ladafeadad  <»iiia,  and  that  in  A«l  BO  «Qfla  M  ba«i 
iMORH  uMi  AvtMr,  thai|»7n«|l  of  (Mili  was  Mi 

Neilhor  party  MeaMd  to  kavt  takm  oat  1^  nil 
(whifih  waa  asplaiaod  liy  Mr.  MiUai^t  wm  takaa 
001  but  aolactad  upon).    It  wm  takon  ool,  bi|i  th« 
iSdaTH  oi  tbo  dalbadaBtf  a  attorMjr  •ad  Hm  alii*  aC 
tho  praetioo  oowt  rappeaantad  that  tho  a0bot  of  thp 
oidsr,  aa  maile,  wa»^-gpoii  iaadiiig  tha^nda  bM,  and 
opoa  tho  loidaflaltiai  af  tho  ptatntiff  to  briaf  m  tha 
eaMe  to  be  Iri^  al  the  MSI  atriaw,  aad  vipoa  p^r* 
aMittorthaeoita«rtheday,aaw«a  MthooaMa^ 
the  appllcad<Ni»  ^  arid  note  thatt  be  diaahaiiad,  ii«d 
flmhar  thM  aOowcid  to  the  pUMf  to  briaf  an  tip 
CH^  to  be  triad  pniaMiil  to  hia  imdertakiBf,  andthifl 
Mr.  J.  BacenM%  piMidiag  in  the  pnoikf  eam^- 
ao  oraarad*  .,■■.',  a«.  :j  '- 

^  MjkOAViAV»  I<hU  wwded.  tt  ia  Ml  iq»M  ph^ 
M0HwndtrtMig  ip  pa|f  faioh  oaal«»  ^M^flt 

il  in  e4ieifO|idiil!gjpia»4i^ 


j^ui<i:A:ui)«^< 


gyiak^Kijj 


of  th«  dfty,  wbM 


«Mi  «■,  wd  tii«  pAyoMnt  of* 

ItMind,  It  MMie  •  coMiMoB  pitMdetti  to  UMifaao^ 

ytwiptoty  widMlakiBg.  And  H  kM  been  mmI  Id 
tmkm  Abtolttle  the  rule  for  boa-mK  in  the  term  fel- 
lofHBf  the  Older  for  its  dieehaife  upon  meh  itnder- 
mkiiif ,  if  the  ooeU  have  not  been  paid  {  umI  thk, 
tith(N«h  Jie  n4e  for  the  pereiqptoryiiiidertaking  hM 

not  been  taken  oat  or  lerved  bf  either  party,  or  aay 
bffl  of  coett  taated  or  aUocatnr  lerved  by  the  defon- 
~  daBt--4t  haa  been  lookeiriipoB  aa  incambent  upon  the 
plafaitif  to  procure  an  appointment  for  taxation  of 
Mwti,  and  to  pay  ^  fame  before  the  enmlnf  tenp^ 
m  m  eoadltioft  to  be  performed  on  hia  part*^ 
BatfiBT.  Whitehead,  E.  T.  1  W.IV.,  Draper,  620} 

Si  Areh.  Pr.  228}  Benham  ▼.  Shaw,  E.T.  11  Geo. 
IV.,  Draper,  121 }  18  EaM,  187}  HoDiMr  ir.  Bgm- 
hwi,  H.  T.  2  Vk). }  Warren  T.  Ofant,  E.  T.  2  7k. } 
Boa  Tanbtoke  ▼.  Cole,  H.  T.  5  Tie. }  McBfOlan  ▼. 
Hock,  1  Cameron,  482}  Malhewaon  ▼.  Gla«,  1 
CaMNB,  516.— The  piocoedh^p  according  to  oar 

•   piMtiee,  aa«m  ragolar,  and  I  cannot  raverie  tfie 
iMaion  cMTlhii  piiustic«  <Mmrt  k  re^km  to  the  coili 

ofth^day.  «  i 

Aa  lb  Eb|^  practkw  in  tiddnf  odt  tad  iomaf 

ni0^.aeel9eottlf.8. 198}  10.liP.  90}  lDo#.  .j 

ll;B. mi  ID.  m L.  812}  9  M.  ^  W. 248}  1 

||.lbaS0}9T»iBt.l; 


**.»  aij%|j*^n     .    -^'.«|    V^;^^  ' 


ftif^n 


WW.-lf  I  »  ■  ^-^  '-« 


m» 


Low  Y.  UmLfm, 


, umimilm  wt^tBg^ 

dMifMi  in  nmvtim  on  AmI 

^  Th«  dfffimdff*  being  a  otote  pHaon«r  for  debt,  on 
iBMM  ptoomt,  in  the  gMof  the  Etfiero  DifCrict,  oo  _ 
(he  lith  of  Maj,  18^7,  an  order  wae  obtained  of  the 
Chief  Jurtioe,  in  chamben,  for  the  weekly  ailowanoe 
of  live  ihilliBfhto  be  paid  on  the  third  Monday  next 
*«fter  fenrioe  thereof,  and  upon  every  Monday  there- 
after whil0  the  «id  defioodant  ihould  tpmm  M»  clga« 
cuttody. 

The  defendant  made  oath  that  he  did  not  coniider 
*the  claim  juft,  and  therefore  did  not  pay  it*       / 

On  the  i7th  of  Augiwt,  1847,  the  defendant  made 
afidavit  ef  non-payment,  deecribing  himaeif  at  in 
execution  at  plaintiff*!  tuit)  and  referring  to  the  laid 
Older  aa  a  rule  of  court. 

A  fummont  to  diacharge  waa  obtained,  and  on  the 
00th  of  Auguet  cauae  waa  ahewn,  that  the  order 
ceaaed  to  be  operative  when  dejfendant  waa  charged 
in  ezeciitioOl  a  judge  in  chambera  not  having  the 
power  to  grant  an  order  for  the  allowance  to  debton 
in  execution. — i5  Geo.  III.  o.  47,  final  proceaa}  4 
W.  IV,  c.  8,  meane  proceaa. 

Maoaulat,  J. — I  think  the  order  eeiied  when 
the  defendant  waa  chaiged  in  execution. 

It  ii  genenUy  underatood,  that  when  an  order  for 
the  aUowtBoe  on  meane  proeeaa  is  atteniled  with  n 
joenfciiiott  of  judfDMnt  that  it  oeaaee  to  operate,  if 


%<i. 


m^ 


y 


if 


«f4ir  iIm  •QofWMMM  \m 


^1^ —  Irfd^MOy  tad  by  witioiprtioa. 
lliHh*  poww  «dn«  to  rwMkr  ih«  ofdif  hifhto  ftii 


.^ 


l«te  <iiM)iM|ed« 


B]Di.iii  V. 


¥'■* 


'f,|*. 


I*". 


* f.C«»e  WM  •hew*  i^jTBiMt  a  ronmumt  to  Mt  utd« 
llrviee  of  oo.  r«.  for  irwgularity,  with  coirti,  on  tha 
gnmnd  that  the  notice  wM  to  appear  on  the  14th  of 

-*bniary ,  a  day  out  of  tenn,  tiid  ft  Sunday, 

To  which  it  waa  objected,  tluU  the  aftdavit  did 
iM  appev  to  hare  been  twoni  in  the  diitrict  of  Vio- 
Cia,  or  in  what  diatrict.    The  juiat  waa,  "  ■woni 
llibre  me,  at  BelleviUe,  thia  9th  day  of  Fjto^ 
1847.    Signed  W.  Penton,  a  com,  B.  B." 
^   The  defendant  »wui  de^jribed  aa  of  the  town  of 
deltoyiUe,  ill  the  diatrict  of  Victoria,  jprntleman. 
»   See  8  M.  fc  S.  498  J  J>  N.  at  M.  878  j  7  Price, 

M2,  2Dow.284i  1  Taylor,  240j  Hei»d«r^  ▼• 
jjarper  at  tl,  2  U.  C.  B,,  97  J  Biow!i  et  iJ  V.  Pai^, 

SU!C.  B., 98 J  8  Oow,  17 ,  6  Dow.  192,  7T. B, 
451 ;  7  T,  B.  e^l,  18  Eppt.  i  Kiag  T.  Haw,  4  9lii|. 

898    8M.*8.498j  2M,  *  W.  If  lj»- * 


.^ISEt^il-i 


1.  A  cTtmi  ttkm.n.n.  lit  I  I D.  k  k.«»i 

lflM.fcW.4Mi  iD.kUeWl  liUwJf.W, 

B.  C.  H.  S.  I  !♦  I'M'  J'*  ^-  ■•  '•*  ••  *  •  ^"^ 
liHfti  lD.fcL.IOti  lB.fcP-»06.  ^ 

dft^  luAiaeat,  an  the  mulhoiity  oT  fl  U.  C.  E.  97| 
UMUfh  I  think  th«  weiflit  of  •■Uiority  In  fcww  oT 
Ae  obj««tlcm  I  but  Oww  bt*t|  •  «»«W**  <*'  *• 
Pm«tio«  Court  «pn>-ly  i«  po*"!.^!  wiU  •tmk^m  to 
il,iiiito«OY«miledbyUwAiUoo«t.  ^ 

-  .  Roto  .teohilt,  %fil^  e<Mii 

Rat  ▼.  DumAiiD. 


AativsnloraiiainM^  v<^fc">«*»^*^  ^^  *^  -:Li 

idmocadowDOliiitMiiMNquiratt.  i       > 

On  the  26th  Febnmrf,  1848,  •  wle  •W  of  IMI 
turn  WM  obtdnad  for  in  fcttiehmfwit  tgpM  tiM 
pliintifl;  for  not  |«7ia|  ooHi  of  defcaM  |NinitftM  lo 

nwnni. 

MmMkm  liy  rd«  of  aU  pri«a»f<ifoifiatlli4«Hiit 
m4  tO  ontlen  it  taM  to  Morill  ud  Nattl,  ao  aa 
tkaj  ihiS  naie  <Mr  awaid  by  or  bafoia  ibe  98tk 
^BapiraibarlaiiMiti  aadiftharfc>aotnakaibiir 
awMl  bjr  thai  diy,  *••  to  lHa  tpwpbaga  af  aacdi 

ilMflMkaiiliawaidbyorb^AitAalflalOoMr 


!" 


»;^ 


^w^ 


/ 


mm  wWtfHtumiwmWmmm^f^m^f^^ 
4oi^  ui4  liMi  on  ilM  tSid  ti  nmimhm  ih« 


to 
i  til  «tH»MH)«,  vd  lot  bctic  ftM^to  Mk«  liMlr 
mwv4,  did  appdnt  mmI  t^hooM  iIm  mid  Qmtj  M 
«B|tii«,  wko,  lM?Ui|  kMid  Um  mM.  partiM  MMth, 
•nd  aO  moh  wiUMMH  m  wvra  pimltMscd,  ka.,  nm40h 
m  twtrd  \u  flmnir  of  lh«  dafcadaat 
*  Bodi  dM  AfMtnloni  joiMd  In  m  aflUUiTit  th*t  they 
eeuld  aot  ■f(««»  •«<*  appointed  the  Mid  Oeery  «t 
omplre,  on  dib  24th  September.  •w^ 

TiM  nwud  WB  ejected  to  on  die  gn^nd  thefr— 

1.  The  appointment  of  umpira  waa  rM{tiired  to 
he  made  in  wfitinf . 

S.'  That  the  nmpira  eould  not  make  aa  award 
beibre  the  26di  of  September,  under  the  teraie  ef  the^ 
■ubmlM^on^  .  «    ^  '  ^ 

gee  1  Lota.  Mt4  {  T.  lonea,  mi}  9  Suid. 
lS8^(n.))  8M..di  8.  059»  &  M.  Ai  S.  198| 
Camefoii'a  Bnlea,  884)  CaUweQ,  43 )  Wmteon,  56  ( 
4TaiiBt.704}  4Caoi.  17)  15£aat.97}  2B.  %A^ 
il8)  STaimt.694)  iN.lili.  17. 
%A0AVL4T,  J.~^thoa|h  the  anthoritiea  are 
eeaikstlBg  oa  tlM  aah}eet,  eapaeiany  the  older  onaa 
(gpa  WalKMi  en  Awaida,  89)  «0),  the  late  dtoWofr 
aaatf  to  aalahttih  that  aa  awaad  ofnipiiaca  la  vifid 
thavgiimada  hatea  the  tiiae  Iiiiiiti4  for  tha  amud 
ofth#aibteatMibtfthtydimra»  af4  4oaflt  wOm 


TheoaaaaiaSII,  HiJ*  Mi5  Il.8b8.ani  MA 


i.-^JVia 


rwm''^:M  T'^^-'^^l-" 


fkmmik^t 


i^  Ml  iiiifcii  tlii  immin  f"^  it 
iIm  ^iflfi  tii»  tfftlaiid  mU  aMili 
lib  «r  liilMi*ir»  liM  tfllifiiBi«  kiiviM 


VwViQ    Ml 

11 


Ml  Imvv  bMS  tpfMiMMl  Ui  wrtliaf  I  huftth*  fliiir 
i«toW0t doM noila  imm  r«^iili^  H {  mm!  thftl  te 

,WM  tppoteltd  V«fbiaty,bj  llM  MllMl  «<MMMll  Oftll* 

wbitnrtofw,  !•  dMaelly  alMwii^  by  tlM  iikkvii  «r  tK* 

raiMd )  ftnd,  ■»  Ui«  •ttttahmMit  wm  oHvrtd  mi  tk« 
fm  ^j  o^lMi  Mm,  I  9m  M  MfleiviM  niMA  §m 
•M^iiig  Mi  kMM  tny  kNiftt. 


-r;'. 
'  «•-" 


A  MttOMMM  to  Ml  Mkto  d«iniirt«r  MfViYolotit  Wit 
iMtad  on  tlM  10lh  ft  ScpleBibar.  Ciuw  wit  ib«WB 


llMdsoliffitiM  WM  iM  on  liw  5lh  SoptMaber, 
IM8»  CtM»  IK  «|p«it :  ibr  iliKminiiif  (br  nor* 
■MM  ibMi  ktm  •nwncimtinf  oer«»iii  gooib.  IiidttM- 
:  MilMit  MJUi'tM  ol  ikt  iMMra/  iwiMi  bi  lUi 
•^niiitiwwJi  An  |lidtt«ur  Mctipibd  « 
boQM  and  pramitM,  m  tennt  ^MraoTlo  ^ 

fmt,  »Hwwoftt»it>ln  iibb,  lo  wit. 


\ 


d8 


,..  K. 


■^^vig^tr-Wf^*^-^     T"?" 


iMi^Mld  the  Hiki  foodi  fat  1««  thu  migbt  h«y« 
btiB  otilaiB0d  ther«lbr,aw.  And  tbe  pliiiitlfrftirthi# 
fltitb»thoi^  th«  deCnidant  out  of  tlie  proceed!  Mtw-. 
(y|  ^11^^-  ^iinuMilf  thu  Mt<i  attmU  anew  of  rent  «b4^ 
naiu|etor<fitfr0Sf,afipraM0m0N<,afMi  •fl/e,toann#7r 
ovwplus,  to  wit,  8/.  10i.j  yet  the  defonduit,  not 
npiding  the  •tatiiie  in  that  oaie  made  and  provided, 
did  not,  after  Mtiifying  the  laid  jiut  and  true  arrear 
orront,appraiiement,and  aale,  leave  the  overplua 
With  the  ihef^  of  the  uid'Chre  diirtriet  or  under* 
riiefiff,  for  Oie  plaintifr,  or  with  any  other  perwn  duly 
■  anthoied,  Ac.**' •■-■,. ^v'.;--;  .,;--tt--  .  ..\':--,^««-';^i^t*.; 
Demurrer,  lit— Becauie  the  houie,  8u5.,  waa  no* 
itated  to  be  in  the  diatrict  of  Gore  norin  C»nBda,nflf 
that  the  diiln«  waa  in  Canada  or  within  the  jur(b- 

diOliont  ^;,-,;  ■#>;.■•■,.     •■-;.... ;:.;  i-' ■■   ■  ,' ,,   ;       '■._    '^^'^ 

Alio,  that  the  deelaiatioii  eonimied  flmy  ont 
oooBt,  in  which  the  plaintiff  complained  of  aeparale 

oenwa  of  action;  i.  e.,  diatiaimng  for  more  rent  than 
due,  ezcemive  diatieaa,  not  BeUinffo  bill  pcke^wd 
not  peyinf  over  aurplui. 

-,  Macaulat,  J^— The  tfiit  groimd  of  dentuner  ia 
Mflnnly  fiivoloua  within  the  rule;  nor  do  I  lee 
thttthe  dedaialion  may  not  be  framed  in  caaea 
airineeiBg  several  diiferent  grounda  of  action,  aa  in 
Ihli  eaae.  It  ia  not  properly  one  count,  but  aeveral 
eouBta  an  propeily  joined. 

ItiB,howoter,objeelioiiaHe  on  two,  giomida,  M 
f^pmp&a^  the  leat  ciuie  of  ectioa.    lit  Itdoeaiiei 


ilnit  tiu»  enoniift  of  leiil  dialfaiiied  for  to  be  is 


\ 


■;^^w:^^.. 


▼. 


If 


v 


t  Mt  Inthif  dMM  tiiiU  hi  ih«  ttti%Ni^'l| 
complaini  in  the  luc,  aol  thtt  Um  (oodt  told  htmimi^: 
than  ■ofioienf  to  nliiiiy  tlui  rnit  tm  olaiiMd  Hf  ikii, 
defendant  to  be  in  amaranddiitnined  for,  huimonif     X 
than  Mfldent  to  Mtiify  what  the  ylapitur attegte  WM 
n  anear,  being  a^leM  funi*  ^"^~^  "■    "^~    -     "'''■   '    ■  '•  ■ 

Snd.  It  doei  not  appear  that  the  diitieM  Nall|( 
took  plaee  in  the  Gore  diitriot}  there  is  no  rewoM^ 
therefore,  why  the  defendant  ■hould/  pay  the  overf^iiv 
to  that  •heriff.--See  2  W.  &  M.  ch^  5,  teei  %,  Ix 
•hould  be  left  with  the  iheriff;  &c.,  of  the  di 
where  the  diitreM  wh  made,  and  that  she 
tppear^r  "-./.,,•■■  .y:.<.r-:\,0-r.i^^\ '■'■■■,:  \^      ■' :  -.; 

It  ia  one  of  the  excepted  camea  in  the  nde  m  to 
venue.  The  venue  ia  not  local;  but  the  plaee  oC 
diitreM  it  material  to  be  alleged,  in  order  to  ihew  % 
breach  of  the  itatuto  11  Geo.  IL  oh.  19,  on  thi; 
defendant'i'part,  ^. 

jSummona  diachaifed  on  the  point  e^ 

AAikti^tDhpU  t»btil-«ifld«eye«-in  not  Mbwiaf  tbi 
woidiorih«Mt,<«hathfoodi«MoatDbdieve.»         - 

Inthiacafeit  waa  held  by  llAOAinuAT^  J,,  that 
an  ailidayit  to  hold  to  bail,  jtiuin|  that  the  plaintiff 
«  had  raoipfi  to  belieye,**  and  not  **  Imiigood  imm 
to  beliere,'*  (at  required  by  the  itatiitoO  wu  bud, 
iid  that  in  aivMt  made  imder  U  mipt  be  lel^  1^^ 


. .». 


,«l 


.a. 


'> 


GoMMSAoiAit  Bauk  r,  Dumwmm  Am  Howoonw 

fiiinmoiit  IbMtiiidedemiiirrerMiVivotom    ,    ,  ^ 
DMbtfittioii  (btod  30th  oTJime,  1846.  \' 

Tl^  plaintif  declarad  tcftitu*  the  defendtnti^^ 
miker  and  endoner  of  a  pfomimry  note»  under  th« 
tlitMte :    For   that  whereat  laid   Denwoodie  oi^ 
the  SOih  eT  October,  1845,  made  hii  note  and  pro*' 
'■hlMd  t6  pay,thiee  monthi  after  date,  to  Howcutto^ 
ilder  SSI.  it  the  Commercial  Bank,  M.  D.,  who 
4iidoMed  it  to  the  plaiiitilHi.    Thej  then  averred 
AiitiifteHiiMrvli,  when  h  became  dne,  to  wit,  on  th4  ' 
S4th  of  January,  1846,  laid  note  was  presented  H 
the  iforeMad  biank^  but  not  paid,  of  which  defebdanti 
liad  loiice,  fcc.  ^.,  :•■  .,':■ ''     - 

DtottHfier.  Ginaeis  thift  tii«  ddfiHidihte  mut 
lAiiged  Joindy  •Ad  aetetilly}  that  the  note  w«l 
iUflged  to  have  been  preaented  a  day  t^ft^  it  wM 
h^  ilfed  that  ae  Howentt  Wi»^.  diadiaiged  and  no 

/MfitKafaittty«N»Wlii  X 

2nd.  It  only 'apj[)eared4nfiMrentiany  that  the  three' 
montha  had  expired  at  commencemieiil  of  iiiit  or  had 
eo^pired. 

thtt^  dedafiHon  waa  not  according  to  the  foniy 
m  filMso  beiag  MtMl  ^^ere  m*de.---iSee  atatutea  3 
m  e.  8,  nd  b  Wiii.1T.  6. 1 )  Qfant  y.  iSyve,  d 

^^ili^^lli^^ni^wlniil^tfyl^^^ 


1. 


■..>.,,,  I- 


1 

f 

! 
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i 

. 

'i 

doiOMilapMifrtiiy  pbm^  mtkkB^i  and  tfio«g|i 


QQM.  BAIIS  V.  nUfWOOPOi  IT  Ali.  ^ 

VMM*      — '  ,       J^j|Urt; 

{f  to  olherwiM  In  the  form  givwi  l»y  the  Mtnl^  I 
•ppwhend  it  to  only  pmwA>o(  tp^stol  d«miin«r,  Iff 
objectkNuible. 

The  venue  to  by  the*  new  ralee  nmdte-  to  foVtom; 
It  to  now  of  no  nee  unleMM  metter  of  dewription. — 
Aiehibdd,  NW  Priue,  138  j  2  Dowl.  680  j  6  T^* 
214.    Time  to  mid  to  be  ttiU  neoeMery.— «  ^ ^^•^ 
418;  a  Bing.  N.  S.  Sk 

Aetothelitt)bjeotion.  inkmimoAe'iMmtrallf^ 
Uable»  that  entitlet  the^plnintiir  to  recover  ngpinit  hini|| 
and  it  to  not  sufficient  for  him  to  show  that  Hpwcutl^ 
to  m  atoo  UaUe.  They  became  Uable  in  differenl 
capMitiei^l  M.  it  W.  109)  9lDowI*  H^iA 
Dowl.824}  2M.  fcW.91. 

2nd.  The  declaration  to  entided  long  «Aer  the  no«» 
I  became  due ;  and  it  haa  been  deoidiidin  Eftg|and 
that  on  thia^otigtelktn  tilt XkHirtiwi^^  •v^  o^ 

I  the  declaration.  '       \, 

The  Mcond  objectfqn  wma  ovenule^  In  Grant  v^ . 
JByre,  2  U.  C.  lb  426>)  and  the  J|rt  objection  to  in 
■inularto  the  lecond  ground  of  dtomnrrer  1% 
[that  caae  which,  aa  against  die  maketf  was  also  oveiw 
[nded,  10  that  Orant'V<  E^reia  quite  in  paint  agahitt 
the  defe&dantDenwoodQe,.oikbothith0ipeeial  oautee. 

And  aa  to  the  one  raggeited  on  die  aigiinMiift^itii 
joQ.aiittinent  objeetioii  on  genenl  demuaet^  anil  1 
afpieiiMii  woold  iiot  be  mmmtit^i  9f^m  w^ftM 


<• 


w 


Um  4MUtni&»i  Tor  the  meii  purpoM  oTveaiM)  «b4: 
thoi^  In  iUtuif  a promiiwry  noto  ^piaee  wh«r« 
mid*  micht  be  vmd  in  dMcribuig  it,  it  is  not  •■wn- 
tial»  nor  !•  its  omiMion  materitL 
.'  If  no  piac$  ippenn  thereon,  then  the  plnc#  wherr 
'ipMle,  •«  n  fcot,  does  not  require  to  be  tinted.  TVme, 
'  not  place,  murt  atin  be  laid  to  the  niaterinl  fectt.  The 
nrntpnuivetme  indicntet  the  piace,  once  for  nil, 
M  impecti  lU  mnterini  nllegationf,  unleM  peculiar 
droimiiilnnoee  tec|uire  the  itatoeQl  «f  pl«fi«i  Pi^ 
IMNie  puch  nppenr.in.thjecnae. 

Older  nbeoliite,  to  eet  aiide  demurrer,}  ooets 

to  be  com  in  the  cnuae  onl^rin  the  jiidg- 

•  ment  to  be  entered^  on  the  Ui  oount, 

r„  withlenve  to  pWnliffi^  •!»: j»igpn«»t* 


lottniMr^tnVAir;^. 


V 


nimUit^ 

Onthel4A  fitepten^ber,  ^48,  n  ■dminoni  twt 
^Mnined^d  eet  ukdm  th^  common  bnjl  fitod  per  KM., 
nod  nirfiibiiequMift  pioG^edioiii  the  imiie  h^^ 
vritfiont  fiUng  the  pi<QiDe«,4it  nflldnvit  oT  Mrviof, 

theieq^"'-'.  v:-/'-;  ,:;-;.■:■.;.:.,  :'.- tf-- . 

.  bathe80«hWS«|?iwhef«^ 

Onihe^  «h  nf  8^pl8^  1848,  nn  dl*«rH^ 

""  J  that  he:  w» .  litful^iyiiy 


lU'iyi  ip?>?  w'wp!  i 


8ffl|f^*^»-;?t  1  r 


»Bd  iifflfff~*  of  pit*  wtw  \9^  wtth  kla  t»4fc  •!  Wi 
i,„kUiic*,by»thrtWkiMlicilplt«d«U  ^^ 

On  Uii  12th  Sejfliemhm  mi  tflWtvit  of  Mf .  imm 
wu  fllwlf  ttnl^"!  tkat  tlM  dofeMlftnt  liandMl  him  Ui« 
declMttlwioiithoMiorSeptonibor.    Th»tpfoc«it^ 
iMiasd  fi«n  tho  Go»  dSo«  wid  notioe  to  •PP*^^ 

'therein.     '"''     V^;.:  ■     '  .}..-.     ,'<..-'■■  •  a_^' 

Ke  ftppeaimnee  wis  ettewd  t)r  the  dofeadw^ 
except  a  common  baU  by  plaintirt  atloraey.  Copf 
umexed.    Proce*  wm  not  iW,  ftor  nAd»?iof 

iixjlmtloB  wo  ffled  0*  the  7th  of  Septemb^ 
Plijpew  waiiMTuedon^eith  of  Auguit.  ^ 
Vot  the  plaintiff,  in  i«dav>t  of  Mr.  BlilleWthe 
plaintiff *•  attorney,  waa  fifed,  ttating  that  after  the 
iwaal  notice,  «nd  after  cominencement  of  the  mit,  hi. 
iMeived  a  letter  annexed^;  dated  24th  July,  1848, 
Aom  MeMH.  Freeman  fc  ionet,  ••  attorney  f  of  th» 
deibndint,  and  nppoiedthey  were  drfendw#»U«Pr 
neyi,  tnd  aent  the  dadaratton  to  hit  •gent  1  Hwn^ 
atoii  to  aerve  on  them.  He  hewd  Mr.  J^m  hnd 
diollned  receiving  it  J  H  woperved  OR  the  d^ndaiit, 

Hat  deponent  then  met  Ukmn,  Jonea  &  Fr^emaa 
whh  the  dedanrtion  and  deiiiand  of  ple^f  which  they 

received  firom  deibndMiV    The  4^po^ 
%andwHhthe^lMV«  tl<ff^^«^^ 


.-  i 


~  'v     'J 


•VifWi-ak:: 


^iUa  periffl  10  plMd  firom  thftt  tioM,  td^fvlilch  d«^ 
MntMOfeiited.  ThatlMoiiiylMMdofilieftpplkMttoa 
•t  Wooditock,  on  the  18th  of  S«pt«iiber<  mmI  wm  art 
awwe  th«t  common  Uil  waa  filed,  m  he  coniiderad 
fVom  the  lettei  tnd  ectiof  laid  Fieeipa^,  t»  ittorMy 
^  defendant,  that  api)earance  had  been  entered. 

the  l«ter  only  tbUcited  explanation,  and  tpoke 
not  of  a  Mm.  ■••.'.■  ^r  ■.■-•■' 

The  whdle  Wtii  reliiwl  en  u  waiving  the  appear- 
lace,  althoiigh  •rr0^M/dr.  :  v        i» 

#^The  deftndint'i  attorney  contended  It  wai  oow, 
^  a  nunUy— the  aiatute  requiring  an  affidavit  of 
^rvice,  8ud.k1o  warrant  wch  appearance.—?  Dowl. 
"602 }  2  Wili,  4  ;  H.  T.  2  Wm.  IV.,  in  -our  court. 

Maoau)^t,  J.— According  to  Forrefter  v.  Gra- 
ham, (H.  T,  2  Wm.  IV.  in  our  court,)  ai  ftated  in 
the  dige«t,  the  apjpbarance  was  a  nnllity ;  according 
to  Courtenay  V.  Bigelow  (H.T.  6  Vic.,in  ouir  court), 
irregular '  The  defendant  hiBwel(admitt  iervice  of 
procew }  and  I  am  ditpowjd  to  think  the  appearaijce 
peratat.  is  only  irregdar,  being  in  itwOf  i  correct 
proceeding,  ipunded  on  a  proce«i  and  service  in  &et> 
bat  entered  without  filing  the   affidavit  of  rach 

aervice. 

Then  the  queetioa  it,  whether  the  irregularity  fa 
waived.  I  cannot  say  I  think  it  ilk  The  luppoMd 
attorney  ofthe  defendant  at  fin*  declined  receiving 
the  deelaralida  j  then  It  waa^rved  on  the  defendant, 
wliodeliveied  it  to  Blr.  Freeman,  ae  his  attorney  | 


kMw^  iMl  aiate  of  the  prooeediniii.  ^  Iftr.  WOm 


^ 


'W^f'"' 


lAHSOV 


■TAk 


llff.  flHaMilMd«pfMMi)lfr.lVeemaa 
m9 liate tnppoMd  Mr.MUIir  had  »p^mn4  per 
Hit  If  Ux.  fnmm  acQ^lMd  mtHm  of  the 
il0oUtf»li0n«  tad  wUh  ImowlidlP  ot  tlie  itatii  of  tiM 
ippaiuwm,  er  «fter  •  MMMaOito  opport^ 
MoertiiMd  H,  I  iluwUl  Wfe  deened  the  okjeciioii 
Wihred  or  euiad,  ihero  beiof  in  mppewaaoe  Ui  fiiel» 
•wIloodiiiitMlfi  bmldoMithiiaL  he  li^  mdi 
k^y^prfedci  M0|»po^li»itr»  aov  oan  I  ny  thai  I  thiak 
anfthbif  ocoundlottanproiniaehia  fight  to  Mareh 
the  proceediqp,  aad  dyjeet  to  their  irregularHf  * 
Thtre  k  po  i«aK»  l>  auppoie  Mr.  Freemaa  was 
iaatmoled  io  dafead  aatU  after  aenrioo   ef  the 


Bale  ahaohde  niA  eoita.  / 

Of  MoimmAi.  ▼.  Dowh  it  al. 

to  dsdmtioa  on  pnuAKfoft  no(t>  (ud  i& 


Suunmui  to  aet  aaide  deBaamr  aa  ftivoloiii. 

lat  eaaow— Dedaratioii  on  promiaaorf  note,  payable 

■  ■I  daya  after  date,  not  alleged  to  be  due  at  cora- 
meneemant of aaitri-5 Xkm.Sll, 834 ; 2 M.  & W. 
91  i  iDow.  729;  IJkm.  529;  Ckurney  y.  HiU;  2 
bow.N.S.;  lM.,dkW.209i  Ty.  &6r.i48;  S 
kla.  199  { 4  B/&  Al4. 288 )  4  Dow.  48  J59  s  I  XNiw. 
li.  8. 778  f  1  Chit.  Bep,  400. 

IIao^vlaTi  J^— The  demnrrer  ttQit  be  aet  aaide 
In  ^  caae  aa  ftivoloaa,the  proijniiaory  note  declared 
i^poii  ai^pearing  to  have  beconie  doe  bei^  ^  Mf 


•..  ■%' 


I 


olTfte  dedantkiu 


VOU  I. 


h  -■¥« 


AMnrmoM  ▼.  IU«flfr«». 


»<  A- ' 


•  tummoM  to  Mt  tiid*  dflmnrrer  m  fHroloai- 
Had  o«M,  irMpMtv—4ip«eii^  dmnorrtr,  btetHt 
dote  MM  idkitoiitly  dflteribed)  iluii  defeaduit,  «^  4 
■rMM,  bioke  ud  eiitered  th«  cloi0  .of  pUintlf ,  iHnals 
In  the  towiiihip  of  SouUi  Sherbrooke,  being  pert  of 
<be  nofth-eeit  half  f^  lot  number  15,  In  the  tenth 
ooneeMioo  of  the  mid  townahip  \  that  !•  to  mj,  that 
pertihereoflA«n  in  the  occupation  of  the  plaintiff, 
ooniieth^  of  three  ftelda  or  indoaurea^-T^  3*  1^  A^ 
99.  "'"'■''    "  . 

"^  CauM  dhewn#—lit,  that  aummona  ihould  have 
bMB  <Mi  reading  the  pleading!.  <hid,  not  mrolooa. 
1  C.  M.  4  H.  900 }  4  JuriH,  1840,  106l^|  8  Dow. 
150)  7  Dow.  529. 

Maoaulat,  J.— Rule  ordered,  the  decIaiatioB 
being  auAoiendy  cerfiin,  and  all  the  plaadinga  being 
verified  by aAdavitiUed.  Aa  to  judfoient, leaTj^ 
rfgn  ia  not  moved.  A  deed  of  conveyance,  or  a  will 
deacribing  the  doaea  aa  above,  would  be  auttdent  to 
paaa  the  ealate. 

HlHDIliON  V.  BoUtTOHf  «mi,  ibO. 


9fUr 

that  a  dMDpaA  d  pha  apoa  aa  rttaraty  «ad«  te 

lOthotwrda,  mMibtMrrwlIn  t«nn,  ti»Mnd  ^  t« 

dDoeatt  ▼■.  Ovntt.)  K  **^ 

Thia  WM  n  fdelwwi  in  the  Practice  Court  UK 
leim,  eatiiBi  di  the  pldntlff  to  ihew  caise  in  eham- 
bM8  on  Wedtteaday  the  17th  ivium  why  the  iil«- 


1 


r 

loeiMorjr  jiidgpwft  ii^Md  Itt  Ikb  MM*  AooU  not  lit 
Mt  aiide  90  iIm  ^ifwxA  that  it  wm  ilgMd  too  •oon.! 

On  yim^miAwf\utL  It  appMuvd  that  tiM  rule  bM 
hftd  bora  iMwoiumiely  dimwii  up,  th«  defendant*! 
naoM  beiof  theiein  ftaled  to  be  CharU$  imtoad  of 
limMt  and  tlMt  tb^  ttme  error  waa  in  tbe  copf 
mrttdt  being  ibe  error  €i  the  clerk  in  drawing  up  tbe 
rule.  The  learned  Judge  (Macaulay)  ordered  it  to 
be  amended  by  inaerting  Jamee  in  place  of  Gharlta 
and  altering  the  return  day  ftom  WedneMlay  to 
Thuiwkf ,  that  the  amended  mle  and  order  therefor 
niglit  be  Mnred.  Thi*  amendmaot  w«e  made  on  ^ 
pay^Mn^of  ooits,  and  waa  granted  becauae  he  ooii» 
aideied  that  it  waa  competent  to  a  judge  in  oham- 
beta  to  grant  each  an  amendmeni— ^ere  waa  aome 
Ihii^  lo  amend  hj,  namely,  the  motion  and  other  p«i- 
pera  IUed-4t  waa  the  mialake  of  the  dWk,  and  tht 
•bjeotion  waa  not  a  mere  technical  or  captieua  objeo- 
Iton,  lor  ahhoog^  only  an  irfe|^arity»  it  ^ned  upon 
an  uaaatdedt  qnaatloB — whether  the  defendant  had 
mora  4han  fow  daya  to  plead  af^  a  denjiand  of  plea, 
iiie&  demand  behig  aerved  in  the  term. 

CaMe  waa  ahewa  on  Thundi^,  and  the  freta  ap- 
peand  to  be,  that  the  bill  waa  filed  and  copy  aenred 
on  the  S4(h  of  Nofember,  1846,  in  the  vacatioii  be- 
twMtt  MiehaehMB  and  Hilary  Tetmala8t-4hal  on 
ih0  eapy  laivad  waa  endoraed  a  nocioe  to  plead 
wiOdtt  tha  finft  finir  daya  of  Iha  mkI  tann  (beiag 
mm  }m%  odMrwiia  HpMBt 

i  mO  adMMidflr flM^  datad  Itt Febraaiy (lai  day 


jmmmm 


4t 


BtetNi,  Taylor  tl»  I  tnd  MaAB  v^  8ai*M,1V7leriii. 

lo  pli«d,  ftplf »  or  fBJoin,  ikoald  b*  naeMMTf^  km 
^Wl  A  d0MtAd  tlMvlil  kw  Mfteirat  wMi  rwpMl  io  « 
^  Ia  voUoM  by  MMmllAblo  proMM. 

Tmaeliiiit  ^  eumUiiction  of  th«  fMmer  raUi,  am 
indl  V.  ilMkMile,  Dimper,  t58,  uid  t»y  rate  H.T. 

I  Wm.  IV.,  whw,  bj  i«mo«  of  My  pfivtt«r>.  <*»• 
frooMdtBgA  AM  Ml «MQiMM«d by  flo.  r«.,  a  d«nud 

«rcitoA  ttAy  bA  AAVirM  At  ay  tioM  wIiaii  by  IhA 
|MM«ieA  (A  Bi«M«d  A  filA  to  plAAd  micht  bA  gim, 
AAd  Aol  bAlora(  And  UiAt  tho  terrioo  thAraoT  iboirid 
AglAA  uMioAl  A« J  ralA  u»  plAAd.    Tbli  wIa  M^iM 

«0  bA»«  bOAA  flH4A   Ul   AOOAAqUAIlOA   of  thA  CA«  of 

ICelAMiy  V,  f OAlar,  DfApor,  i91-4A  which  H  waa 
hAld  thAt  AA  AttoTBAy  codd  not  bA  eoBpAlMto  plAAd 

«>AhinilAdiAVAiCAliOA  ttO  th«  foUowiAf  tATBI  |  And 

AAtlhAdoniAMiorplAAihoiildbAhi  tann  tUne  aad 

•^iA  TAMtiOB.      It  Wffl  be  AAAA  ihAl  I  <B««t»d 

ih»  thii  ooBilraetiM  of  oornile,  o»  the  gfoimd  thAl- 
if  A  nde  to  plead  might  under  the  old  rale,  NV>  6,  be 
enteied  fai  nealioii,  end  a  demAiid  of  plei  wfloe  aa 
In  leipeet  of  non-bAilAbte  Aetione  under  rule  of  B.  T. 
H  Geo.  IV,  h  fcBewed  thAl  A  deoiAnd  of  plee  in  VACA- 

ion  WAA  lendeied  legidar,  And  the  ddbndmt  waa 
hooad  10  plead  thMWtn  hi  eight  dayi. 
kthA^eff*«f  t,  A*alloa,laM.T.,«  W.  IV. 

by  dtfttft  aodtil  JMll  be  iiM  itt  tiM  lame  vaeatioa 
In  Meiro  ?.  Bag*  B.  T.,  5  W».  I V,  H  waa  OA^ 


S".. 


f ,--    «'- 


'-»„ ' 


fMMiM  «i«MrMi 


#i4  !•  ttuirillHik 
i|il«nil«i» 


tlM  Ma  wMlMhi  IMH  Itaitw 

to  Ibw  Ml  4iyi  liivni* 

w.  Mil>Mtf ,  H,  T.  I  Vto.,  ti  iw 

ilHld  flt  •  Ml^  to  lAiid  ^>MM  Ml 


■■i  tiMt  tli0  ftftiii 
iriHiL  fMrtf*  ivWa> 


Ml  ift  Miy  «IM  hm  MiilM  li 

SRlltOf  M(UB«l»flM4 

m4  wlMliMr  mHtiImmI  if 

ilMaidbi 

ilMMhIbtti 

»  !■  iiilM  difi  aAtff  iM  !» 


■  *'      ■>  I    I    *;  *» .     f 


,?«.'j 


|bmgniii>¥.ioiiiM,tiy.c.i.sio,iiwMinM 

||iiiLiiM«»>liP>gMifliCMtt,<iilailiiiilbMiiM^| 

tk0lfiikN«irJM»,A< 

<A  M  MkNrMjr  hi  I 

hi^oiM  Ml  Imi  MMMBt^toollMlkl 


4i»#a  bOI  iiti  ^  Hii  mm  iMtiiQ«»     (flti'  ilw 
GMMflk  V.  BidMikaiL  X  U«  €L  B.  101.  kifiMa 


^/, 


■TO* 


i»  iMi  mm  K 


li  liM  im  ptoM,  il  to  eoataMM  Omi  A 
||n  to^  «t0«ikMi  to  food,  mA  OMt  tiM  AoiiM  ii>  ptoti 

iImI  il  WW  mil rij  (iM  siw  lul«  10),  ud  Ihm 


gW«Aorpl«wMMm4,.ilM«te|t^  H 


tolw 


HidAdMMMlorplia 


hMi MCfwl  wWillw eopf  or  Hm <iMknlfaNi»  I nfll 

plMd  «Hia&  iifM  dikfi  aiUr  Mfik  d«nMd.  TM 
Bito  Ko.  10,  tilm  4tAH  •my  Uuft^knom  m4 
iriM  mA  Miiit  l»  yiMd  l»  «MM  btOaUft  <f  M»» 

«  oHMriiiM,.  4tQlMii  lUt  a  d»> 

%•  biNiid  t»  pliiiA  toi  iilM  <te|«  aiittlM  «r«iM  flT 


i 


-te.' 


it  A    Ib 


ew 


■DDBOM  ll 


l||ed  tini  4m  ifii  tlqp  it » liffi  fitd,  liM  4^^ 


it  dMt  1%  M»  InmM  to  ptoiid  ifl  dgk 
4^yi  lilf  iiMw  <<«  aeMMt^oT  |in>  tiMt  MNh  «r. 
iiM  MB  <Mlx  b*  i^guliiif  ttdb  is  tMB^to,  Md 
tliit  wWwBt »  w|rttf  Mh>to»  tfcB  linftwkint  cmb<| 
%Ma9iiMl»|lHii.  JNitJ9p«UBtoni,  tbitt 
fte  1M7  ol^  oriM  ^  WM  lo.db  awmj  tbe  phu}. 

liM  MBlMdid  fo  « ilM  ImmV.  tad^^tii  Mqirin  a 
i^i^pfifflaiadOTolbwi^tirp^  eigM  diyt 
•l|ar«dMMuidor|ilM.  A  demadorplM  it  not 
far  B  rait  Id  ptMd,  bol  nOet  to  pltMl  •!« 
iad  dM  Bw^  with,  aad  lito  dtniBBd  of 


%  CBiiuidl  ir  dMMk  aC  |ltB  MiM  be  itfolaily 

mnA  fK|b  cTBlBy  Hgt  tiltf  AeateitiBtiOB  Of  bm. 


V  alal  II  idtiw  wilh  mk  Bi^ 


■  i»:l-' 


^IM  ft  aMui  «r  plia  toiM  bf  iin«^  «l  1117  tb^ 
il^  Ul  fitd  and  Mpy  ••tfwi.    tl»  liiMliwrilfii 

MmJTi^.  k  •*  tiiow  wad  by  wmmmmu  iMlead  <f 
Ihe  oidiiMi7tti*rf*»t»fl«MtofdManii(AiMfai 
neuAm,  wHIiiA  <j^  d^r*  >^^  ^mmtd  U  iilflt» 
while  other  pirhrdiqieipwtto^ 
ai«  BCK  ID  hoimd  to  ^imdf  bm  liftTe  a  lonier  time. 
It  eppean  to  no  the  rule  No.  10  rikNid  i9eeb<e  oae 
onilbfm  eooalniotioii  i^  ippHoolianft  apvl  dM  di» 
j|pfrH«>ii.^  «lwirt«r  ht  B-aa  bafl^bte  orttoa-htMliK 
6fMt$BiQt  othwiriit,  ihoald  flMd  ill  ei#t  dip . 

after  a  dMMAd  of  iloft  (fifuded  iliiedy  ai^  oMr  9^^^^ 
a  demaiid  of  Idea,)  hae  been  ragolailjr  i«iid»  till 

dkajt  ai  Kgyatii  IJipailaMii  or  ndee  laflea^^^ 

irnDtice  ihoild  be  aoireirMd  «a  if  d^^^^ 

eodalBd.    K  emwrtahiedl  ijMt  uHwawei  ijadto  iriwm 

in   lloftiMi/ lb  Ibilii^  wider 

iot  if  not  bo«id  «o  ple«d  eowept 

■itved  in  tM«»  il  ifwdd  aiU  aeoA  thit  dML  tinft 

iOowed  ia  6i|M  diiTVil  M«i«  to  bo  Iw^ 

nde,  the  eINl  eCwhieb  iroildbd1toianM^^«^^ 

fegpleadim  Ie  eiao of  •nefn^  aevfod  by  Mftlft 

iilbft  d^Miiliaid  effti^v  aadiii  ihia  t^^ 

aid  MM  ba:  ait  ailde. 


^WijPa  J     'li^^F'  w^^w  ▼'^l^^*  PiHI  :^^^w^Pl^p  ^^^^^w  ^p^^^^    ^^^^F  ^W^^^^p   ^^r 


^^^Pi^WW^iw^Pf^ 


.^.a&Li 


(^     ■ 


tiM  to  «  ainMUMi'«r  i/km^i^  4lji  tefine  the  end 
^loilioii,M.  T.  i1»«.f  #  1)^  G;  m 


liilNi^  fii^lMiy^l  #. 


t- 


■f --fj-ir'. 


^m^  I  iHlwi Ill  rikMdmki:^  iii  Kkfcf  A»  ' 

gii^  dilHl  teii  AiMrt,  fer  tfMi^^tliiM 

to  nfrittr.  T^  iiiiiiit  of  plM  to  Mr^^nefliM, 
,^ji|t  'ttw  ittlftlt  ylirpnin  ti-m  hde  l»  pliMid  tiift 

nittoiBlUlUiiiKbrli  tBl>to  pJWMJ;  tt  ilwdMHf 
t0f««i  in  ««IB.  Koir  «  tite  i|»  |lMi  tertea  few 
lUldajibolbrotiMfliidarilMt^;^^^  - 

toiiMf  diteidurt  to  plMd  at  tto  iq|iptU»  tiwaeh 

Ai  a  nde  to  |Mi  IIMIbie,  the  dMwnd  of  )»Im 
OHil  be  wrfwi  mmAj  In  tenn  ■•  a  rale  to  ]MI 
woiM  beniqiilied  Older  the  dd  or  So^ 
iMlaiich  liil^  is  a  four  and  not  an  eig^tdaj'B  ni^* 

Jli m  dciwand  liftrtnfj  tt  -ttt'*! ' -^^^^  '<■>>♦ 

as  ^MMMy  iHe  ioigM  daya,  like  odier  dafeadiiiti 
indff  ihe  new  rale,  aid  I  dotiM  Bol  I  have  ao  Ml- 
did  ;(aB  alaiad) )  tart  when  I  ao  ImMi  I  loo^ 
inoHMyr  and  ollw  ^afendairta  ae  fai  like  Miisun^ 
«HiQe%  wd  llMi  m  Zealand  of  p^^ 
nl  anf  tiaa.    It  haa  ifaioe  beint  held  tiiat  tfe 
felbe'fli^  of  an «ltonief  nraak  be  aerved  in  tonn  bi 
Jen  offnide  tofilead)  and  if  Oinip^^ 
Midlife  old  rdit  in  4»oiir  of  e)^^ 

-(lee  t  IT.  ^«  jit  840)^  H  nigM  fe^^ 

lilMliBe^Mi  flittirw^  new  nde  ieMi  ->* 

iittie^iNreMiii^ 


^^Ilbl 


mlf$MHm-  Pf  •,  ■■■• 


■»«-v.. 


tlteitftMlltllM 


Hii«MA 


IpiiJtofBiifcf   "(Sat  llfwAwwi  w.  BMtoii 


i^«V^' 


C^BtAU.  IT  il-  ▼.  ttWM  W  W^ 


-^-'-^'--"t- 


trS 


Ovlte  MMi«C8tplMV0r#iaii»4i|p^^    pmlaM 


,iUBmAl»ll»yk'm%iMr  vr  Au'      # 


wL>  an  iwiib  fHlkAn  two  mtlit  tr  |Md|»p^ 

iHrtilliriini  fiTf  ltT  T^  — >  -^^  lyfe->  |J>iiJ      •.. 

^•ijiMBl  .«0'  tmnrnr  thf  n —  m  itt&  ^mMlp^^ikm- ' 

ihM,  al  pMMitt  Niidiiif  it  Walii^ 

in JftButry next, nnd vnlMi  tto  etnaewM  tried  nt 
the  eeminf  Ckm  uiiiet,  hjB^tfVttl&lie  jleprived  of 
thmr  ^denee--^  oiiviiiiiMliiice  lii^^  defen- 

duit»-«nd  tf  not  ■otiie4>l»ie  jiplice  iCHnlit^by  pl^in- 
tlftnn^eif ■Jt, tfoii^ W^Wettpd*^,;  ;  ^■^'"'-^ 

.  ibit  e$sm  k9tiMe>  noteliiilr*.  The  venue  may, 

r*bt^»*, <beJ8hittiiB4  ill  li^^  . 

^  on  the  vnMd  tttdwnt,  witkkntw  tq  the  piaiB- 

4ilh.tQ  biiag  it  back  on  the  peiemj^toi^  undenrtanding' . 
Itj|p  a^|ue(iiaii  wh^^ 

l^adM^^^^^^^^  tl^  ia  a  coming  autumn 

iMfue  1110  one  v^ 
.  4yt«4t»  aa  in  Uiia  oaae,  hut  it  haa  been  dumM  ^19"^ 

am^  f«d  ina  in  Aia.    IC  lejpilirij  ehaagad,  then 

the  ap^ei^oii  to  npl^H(ir  feg^rm 

i^theiiiiiaii^ia  1»1«M^*^.^         ^  compai^ 
-liiAAei^^ 

doini  io  theae  ifpc|«ni  to  be  inooiiTeideiioea  on  bodi 
'  «dea }  aiiid  undelr  aiwk  cifo^^ 

Idomotthh^L  •  aolMeiit  poM^^^^W^ 
bael^  wHhout  (he  peieii^^  undi|iia|dai  iiiljch  t^ 


•■■  ■» 


A/,- 


HU 


fciiiMJiJiiMw  it  iMf  ^'Hm' 


fm^^mA0t  (I III  nMumt  tmt  Urn  fntimoh  ^ 

ASMii^aixiL  '  ■■■■••••»■■■.  '■'""-■A 


iMIKiar  tr  AA.  T.  aiM9» 


■■I. 


-IttkVlft, 


ilMiM  10  »  11  fkioili,  di.  !((« Me.  8,  wiM 
twittitHlit  aay  pir^  fai  dMe  eiiil«|y  in  omMm 

«te  lis  atel«|s,jw^r»ia  h^4ifMhMf9  mm- 
iiiAtMM  to  be  ili»d<M  Mif«d«tfbr«t|«  ifl9)<n#* 


■■'  5i' 


^fim^^^^^^m^^^^^'^^'^ 


teik»IQili»M«^< 


.  b   -u        ^  ♦ , 


lite  nJTtilAfMiitf  ImA  •»  Umi»f,  ^  Ml, 


A|^,  ,£  lilt  |WMi*f  ifilli^  «•  *•  *^^ 


toll  tiid  iMi  d»rt  or  4  iHw*i  rf  tin»  fip^  >r 

Ait  Mi.ciid  llMMiAiff  10  H4iMil^^  Mf  li^  <^ 

iXl,^,.-Se»  2  M.  fc  W.  240  i  3  Ciaip.  4H| 
9Bi  li'0, 184,«aai,  1  Oh.  Pt.  Iaw.  n5}  2  Iio* 

,t,  tft  be  wbat*  ift  «i^  «wq*««»««^^ 
n%  •ad  «l|im  dM  liM  il»lM<i  <^  8<^ 
^jiifatflfliidiUliiii^ 


Ml  wAmi^ 


#pt 


.■'/^r' 


^ 


^^■^^^^^Pi^^^T^  ^^0^^^^^^^  ,'^^W  «^>fliV 


"hPl^p" 


tlM  jWiMr  10  vnnlM  *•  wtii«l%  Mil  IT 
m,  t»  ^mmi  m  MniKm  (mmm  Wmm)  wMi  #i 


difciitf  hid  Ml  %9^t6iliMMt  Hm/btoAik'wot  wtA  I 
'^Kii^tAf  tMik  tdM  Aw  hiM  mi  ml  miPHMf 


,.*%     («,a; 


TIm  Ml  WKf  tiM  Miorihifl  liavi^  m  bcMlit  ftMt 
lh«  mim  Mbukm  Mf  umwnnA,  Urn,    M^  I 


IhlllM  Aorid  ^  MfworiB  tiiM  to  M«ble  the  pUin- 
tit  to  9m^  with  titooider ;  oilMrwiie  h«  nuight,  bj 
Myiif  llltiiHinn  to  Ihe.llueM  moment,  tlwtyi. 
a  ddblll;0^  peymittt,  and  lo  lake  advuitife 


ftde  dltdbanid. 


>  \-' 


-i 


,  n  ¥  '  ■ 


,/v, 


ll»ttaitlllMi^ 


If  llw  MMMteM  AMi  Mi  Wnl  l»  #M 
«•  llii  «r  8i|i*  IIM^  far  lilf  ii9>U»  H 


OTMiypMl 


/. 


^0l.btM  palibf 

■01  pta--8M  1  Ok  a  8M|  CkUtf  M  BOtiSMi 
#  CmvI*  78|  S  OfMipt  eO*|  4M.  ii  8.  Ml  1 
ilm.9Sl|  1  SMd.  88ft, Bole  6|  C<MiIXi*lta 

U.    

mMftkm*    Oaililote«oilitai^tM»* 


9  wfttf  mk»  1^*HMV  tfwKf/tm^i 


mMmJiM.i^th^  HMoiftS 


18. 


«M 


ilM,«e|  aib#WawIV«  ok.  4fl»  mc  t%^wm4 
^Mfeft)  Ibr  bolklbw^  udkara  mmhwm^ 

miMiii  »i  r*  "•-  ^^ — "  that  tb*  «»■&  <C 

lid al^liM Mpit tfcdi^ M ^^**» oCHi*  two  iBBini 
'  51lb64likMil9rtiMr^     ■  •^:,'- ■-5; -.;'•-.% 

UM  4lii>IMit  kmn  of  kwr  are  deieniiiMd»  te^ii 
H  M7  «ibot  aa  applietiiofi  to  MDeiid. 

•J«iil,iW5$  BDMvt  N.S.  961)  7  l«ii^  0U| 
13L.J.888,C.P|  6  M.  fc  O.  606  j  6  Seott,  M. 
a,  6001  1  Tid4^»  Fmbm,  8ch  £d.  295,  an  m  pool 
to  ilioir,  that  l»f  the  oqulty  of  the  mtote,  a  wiilAv 
«ii^  tl"  iHMa  «sf  iiflMe  aMonMBt  D^  4iMBiili 
i«  kbrtjwuiagiwt 

I  diirtmiiii  mpm  the  Sod  ami  6ili  olqa^ 
<tf  the  ditotoli  10  }m  aoMi  te  lb 
waiga^if  titty  mo^M. 


i-t 


4i^  10  qiiittiwi,  1^  «. 


IwWfSW^xfWSf ''fR'  MWi*!™* 


j&2*iMii:^„(.,»*. 


aiife.f'% 


Ap^  iMiil.  W  tmiMi  or  pMiii*  Ifk^  wo  .amil 
imUku^  OOOr MNi of  liliid  «o««mA  wMh  w«mi| 
#t  aeo  twii  <r  <><iwr  iid  wHh  IM  •ppwrtiiiwili 

notofi  «,  t  lb  t4»  IIM  Mb  «0Mi«k»»  oid^loii 
gv^kitf  7  «i  8  ift  tfM  m  uoMaawimi  of  ii*  «i# 
lowMhlportioiilh,  iii«^i«Md  tiM  pl^ 

jpMBimw^BeeMM  H  <Hd  K«  iel  Ibrth  Hm  JN«> 
intei  is  the  daoliMlioii  aiMtioMd,  bj  hmm  ancl 
j^Miid^ortbqttito,ori»Miy<(ttwtw«y  puiiUMllfr 

SoBiiioiii  to  iM  aiMe  dMBWiwin  iHvio^^ 
8m  Ciineroii't  Batot,  60,  finto  l^In.aetioM  «r 
tnt^m  fHanvlmmmfiH^t^tM  tkm  or  pi«>>  in 
iHWii*o.,iii»it  1^  dM^{M*«l  hi  the  iw*^^ 
liawli  ot  oftirftelS^flr  lAtr  immijUiimp  or  defendim 
wj  ^mmwpttkStf,,-^  U.  lb W.  M9|  Cwnerai't 

iiiii^  8li  40*  I  caoiiriift  f*ji^ 

S98|  80Wtty  Rw).  Iiiw»  7Wf  8  B,  4i  A^  88j 
t  A.fcE*  181 }  1  H;a Wi  170* 8.  C.j  ♦  N^ klfc 

«^f  iM.aim«i6i  8ii.fcW.8*»}  iMvafeO. 

48*i8BiB|.».8.6n}l<^B.m— ^         . -^ 

Hit  MfiMioB  Iqr  k* 

oiniwiwiikiMtt» 


.■.i*;v,'. 


■"*; 


0«AMBBm  miroifffi. 


»    ^-s' 


LimililiiianfT '-'-^   The  lot  No.- 

oewon  ii  th«  a«»l  awn*  *»y  ''^*»***»  *■"*■  "*  ^****" 
naM  in  townthipf. 

But  the  declMttion  mey  he  uncertain  in  rel»tk»  to 
the  meMuaget,  cottagea,  barna,  a»c.  If  the  plaintiff 
deeltiee  for  the  whole  of  the  loto  by  name,  it  may  doj 
bwtifhe  alao  add  a  multitude  of  houiMa,bami,  coaeh- 
hottw^  iPidenf,  kc,  I  think  they  lequiie  aomething 
mora  deinite  u  to  locality  and  deacription :  at  leait, 
U  if  not  M  clcer,  in  my  improamoni,o  to  warrant  me 
in  letting  aaide  the  demurrer  as  frivolous.  Would 
gueh  a  deacriptioi^,!)!^  good,  ai  a  new  aaw^unent, 

hpfoie  the  new  niW|^~      :    i  -; 

,"  '^.-'-}  <  mi]0  iJUacharged* 


)%•' 


1  *" 


Brsdbn  bt  al.  v.  Lisub* 


•  «-,<■  >%  ■ 


(^ 


HHBw  #  Mk  Mide  dwnunw  isftivoloM,  to  a  «kctanti«« 

•giM  with  th«  dste  ef  its  fihnff.  -   •  ^. 

On  the  18th  of  September,  1848,  a  aummona  wm 
ebliined  to  set  aaide>e  demunw,  aanot  being  dated 
the  day  on  whlchit  waafiledr-and  as  being  fnvdoua. 

It  wan  dated  on  the  14th  of  September,  and  ffli^ 

'^  the  l(Hh*.'' .  ■•.,■■/>':'  ';"^'',.--;  ■    '^    ■  -j"^. 

-  The  dectaiation  was  on  a;  aealed  agrewnenV  dated 
Hie  4th  Sep.,  1847-*ing  forth  that  the  defendwt 
wouWrhptiWenthe  opening  of  the  navigMi<««ndthe 
in  July^  1^,  ^^^  •*  ^«  chy  of  Kingston  to  the 
pbintUb,  in  aiioh  niiiiibeit  aa  th^  tkoM  lequiie, 
Sohead of catde,  tad  althougMhit  plaJntift after 


?;■■/ 


4i»v#aiiuk 


MM  iiw  to  IM  <Miv«rad  to  tlM  pUinliitor  ^  piice 
pMd,aooowling  tothe  MudcgP— ant}  iidthoMi^  the 
JTVjjg^  (ifttii  liMJi  li  dnriBg  thf0  time  when  t)i0 
JUd^ittto fww  t» lMw«  be«  4«Uwred  liy  the d»-     ^ 
I^ii^IhI'Io  the  |4eMdb  at  sfiMneMod,  to  wit,  «  Ihi^^ 
tOlli  «C  J«De,  1848)  feipiealed  the  defo»tot  lo 
aeiivertotheplaintiAiat  the  city  of  KingKon  the 
iiU  e«ttfe»  te  wh,  150,  yet  the  defenduit  did  not  «t 
MiytiBiebetwwatheoomiiieiiceiaeiitofthe  wtmoa 
of  navigitioii  eJI  the  lit  July,  1848,  nor  at  ttiy  time 
befiM  er  aftefwawk,  deliver  to  the  plaiirtiffa  at  the 
jiiddty  oif  KiagSum  the  iaid  150  head,  &c.,  hij 
hath  hitherto  always  neglected  and  refuiwd,  and  itiB 

doth  •e^eot  and  reftiae,  dec.  '  ,  >  _:_  ^  .  ; 

G«ii«rta4einwnwr,tfc»t  thewqoeitwaa»otaTaned 

^ittween  the  opeilng  of  the  navigation  and  the  Ut 

kcAUi^T,  J^it  »  net  dew  *• -e^  M^ 
«««^  ii  nece-ary  tibealleged,*edefciadantheing 

«iall«f«rti  bound  to  delhfwAe  wWe  number  ef 

tMttle  betwwn  At  opmOni  of  «h*  •w^on  a»d  the 
tol  Wy,  1«48,  and  it  being  «aeged  Itaihe did j»ol 

^m^4aem  mj.  VvAtm  inqMiied  yri»M«^ 
pcfiodyhe  had««a  ik^M/imm  ^j^lmmoammm 
Hmaium  <iMiM  wft  diaellai|e  tumte  iilfi^  aaeing 

■■  ^  'lh«t  n  •  iiV  ■  ■■**  •'"••  '•^^"^■''•*  '*•  '^^  ■•••*•■•• 
Dm. rwMiliriilJ'  ^  gaupdi  l^iiMt  mirfiwl  lh» 


OSAMl 


aid  not,  dn^f  tl»  ikw  whm  ilii  mAi 

«iMi0  imn  to  hmre  been  <Miv«i«d  by  ^  dtfeadui 
to  the  phiiitiflh  i«({umI  the  defeaduit  to  deMter  thi 
MM,  or  uy  put  Iheraof.  Now  loch  »  piea  wo^ld 
isply  OM  the  ihce  of  it,  the  ednuMioii  thei  noM^F^t 
deKviMa  wHhiB  the  period  tpedied,  or  indeed  etall, 

•ad  would  Ml  the  deltaee  on  the  want  of  a  raqnei*, 
as  if  that  eioneiated  the^delbndant  frowhiioofenant 

to  deUver.  / 

The  lanie  might  be  laidof  a  pleadenyingareqoaK 

between  the  opening  of  the  navigation  and  the  In 

Inly,  and  tenda  to  ihew  the  allegation  immaterial* 

If  a  plea  traverang  it  would  not  raiae  a  material 

iarae  and  bar  the  action,  the  allegation  mnat  be  an 

Immaterial  ona^  *" 

Still,  it  may  be  argned  that  (he  defendant  waa  not 
bound  todeHver  nutrotlian  150  head  of  catde,  at  aB 
omenta,  and  only  ao  many  of  that  numb^  aa  the 
platntifi  might  requeit,  leaving  it  optiomd  with  them 
to  demand  aa  lew  u  they  pl^aaed. 

Thequealion  ia,  what  ia  the  agreteaent  in  luV 
HHMO  and  eSsctf  I  have  a  atrong  impremion  oU 
thiahead^butit  ia  an  aigoaWe  point,  and  the  wrei^ 
meal  of  i«|»eit  (if  neeeawtfy)  ia  not  expUciay  la|d 
within  the  period  and  in  the  termaof  the  agnedimit, 
Iho^ it  may  he  ao  inpoint  of  aiibatanoe.     '" 

The  dieolaiatioii  iomf  be  ofajeotkmable  for  not  4iew- 
^  what  pfioe  the  plaialiff  wia  to  pay^-»t  ^i^ 
p0lSi)dh--«inwhalptdpN^^   gfll  the  dedaratioB. 
«f«l«  Jbe  a^^anef  of «  aap  bifoM  H  wna  d««i  wi^ 

■ — = ■-^ ^^-^ — ■ r^-^ X ■ 


«    .'■ 


'9^ 

"C-""  k~»  b—  i-ii  i»  *.  «*j-«»^ 

^^^rtioh  H  wM  «i<*  wa  H  to  «pp<**4  «»  •**• 

b»»»  thjB  inwto  i^»»»  """^  «''~^' 


0 


DOWDIMO  T^JOBII  EAtTWOOD  AWD  JOHII 

EArrwoop,Jm.  ^ 

to  «hto  Oil.  » i-n"^  *«  «*f»*  tJ^, 

iMiy»  dfcM4»i*3r  J"*-"*^  woiii-WiW"  ft»    , 

~ —r-r •    ..     ■■■    : — — ..■   •     , ——■ ~- — '-^ ^^— 


Sfdly.  N4  Mtiea 

Before'the  i^  i|gl|aiintiff'»  attomiTr  •«!«'»«» 
fCHAe  lu&owledgs  ;0r  lliiJatMided  defence,  but  weal 
*  <on  ftwl  obtaised  ^f4«(^  •*  ^  ^"^  ^ome  DifififfI 
,  juMivea;  thii  veitUet  w#  Mt  Mide  lait  tennwitlHMl 
'^.^  'Mel^  9A  the  4efetidwi|#«tpplic«tioii,  there  not  beiat 
>  '  indent  evidence  q(  n  pMtaenhip»  but  the  M  b^ 
•;:  ^|«th«r,di^pr9ve(l.  '  '.,  -■'■■■  ■l'^;;-,:.  »:^ ■■.■■■'•  •■'\^"^- 
.  '  Kt  WM  contended  tbnt  the  amendment  could  not 
I     titgrantedata)l,butt^plainttircontended  that  the 

i  i  4eclafation  iiii|^t  be  aiiiiBiided  by  atriking  out  om  oT^ 

>   t#bBiaBeeofthedeibMant8inajoint^ctionofooB**^ 
^         tra<rt,  without  toiiohilig  the  writ,  to  obviate  the  argu- 
ment of  tliere  being  nothing  to  amend  by.  ^ 

iyfm.  IV^e.  3f ,  iv Jllpd  the  rule  of  court^^  tWi, 


eoiirl--Gamer(m*a 
the  fimner 
1^  prooeip 
point^  jMfc  I 


■y.T, 


ikm  woft 

K^teft,  <ft*  <M  ^^ 


« latter  ordering,  aaA; 
led^to  make  ^e  ori» 
loement  of  the  wjt,  waa' 
Ida  in  EagUmouid^the ; 
to  the  fame  thiag. 
dedded  that  the  dedai*- 
|li«  writ  >  the  caaaiirf 


.Ar* 


r^te, 


P  0  SOT.  9IW-  '•  C-  »»'  '"^-  '"•       . 
B«1,«C.*P.M6»  r«».CUfto», C.P.Mich. 

IMtowth.  one  of  Pdm«  v.  B«l,  "d  ^  *« 
^  tkfcdeotonlion,  without  <to«rojrlBg  *•  *"••    ^ 

If  upon  »  iw^  pnm^t  w*"*  "^  . . 

•  d«taioe,  «a«*«**  rf  «»»"*• '*!^.*T 
hM*%3a-8P.  fclLiBOi  8  B.kCJ*8i 

■      It  to  «» tM  ddtahf  **  Boi  «  o~e  A-toeJ 


#mj^" 


ri:  ■ 


lid  iimbmM«  poin^  <o  Mpp<^  loihwtm  |iM» 
to  ifiMUy  toAli  wror.  ItWiiki»<»«oiayb*  <!•••«• 
^f)pmotd^mD»mw»m^mU0pnm9m.    It  It 

pliinliff  te  i«U«f«d  bf  tlM  amendnmil. 

Af  to  Uw9  romiiiim  ditoknt,  hit  right  to  coM 
iviift  dopond  i^MM  wliat  iM  dow.  If  be  «>««<•  !• 
waive  the  pn»ent  plea,  lio  ■hould  cecelve  the  eoili 
of  those  plibaa,  and  of  comae  th«  ctoirta  of  AHUIiiig  thia 

apflioatioiii  to  which  bodi  defendaota  are  entitled. 

il^.  Onmt  daima  the  right  for  hioi  to  plead  da 
mvo^  and  luggeata  umiry  aa4l»  intended  plea,  waiving 
the  present  plea;  but  It  i  oppoaed  on  the  ground  thai 
an  affidavit  in  support  of  rnwh  deieAce  ought  to  be  filed 

to  wmnant  nw  giving /MV0  to  plead  cfe  novo* 

The  deie3ant*8  attorney  contends,  it  is  of  eoaite 
upon  an  amendment  of  this  kind,  without  leam,-^ 
Bole  T.  T.  »  &  6  Geo.  11.  (b)i  and  Rule  10  Geo. 
n.(b.);  8E^A.mj  2 Dow.  107}  6  Taunt 
iOO.  It  aeems  so  in  the  Q.  B.  and  C.  P.,  tbougli 
dtfftpent  in  the  ExeheqtwTir-lS  M.  kt  W.  719  >  \ 
D.4rl*.m5  2  9alk*6li  / 
8  Tidd.Pr.  764 di note $P Taunt. 400, A^rdsj) 

wh«&theiineodiimtii«rtiuttiii9  to  occasion  any 

■)l||l^ortM  pl««»^"<^<'*'^*'^*"**  Mlvi^ 
PIC.  387-.4h»t  in  <^  ».  w  eilnew^^ 

M  m^  ^iti^N  tl>4  4#a<to^  to  pto^i  4> 


tiTTi  Afh.  (OM)  p««.  »«»•  ^^_  ^ .  r    , 

U  ■MOM  Uittfc  fcr  cU»r  tht»  A«  dufondant  ll  f^ 

JLTifte/ the  Miendmeni,  th«  lole  defendant,  the 

iT'e^dot.^,  may  no  longer  de-r»  *«  ^^ 
,,,,a,,,,e«ient  of  noUce  of  nolv-peyment  i  but  h^ 

have  another  deftnce,  aa  UWry ,  and  he  »^  -J^™^ 
whae  the  deftnce  waa  joint,  denying  |t  joint  n*WU« 

\^  prima  facie,  U  wa.  ""»«««-7  *?  f  J;?^  '^ 
defence  which  would  admit  a  prtma/acu^UabilUy. 

The  plea  miggeirted  prima  /acu.  habUtty  of  ^ 
rider  Eaiitvirood  alone,  which  ill  effect  abwidont  ^ 
Tence  formerly  pleeded,  and  I  think  he  i.  enUUed 
to  olead«i«iwi»  under  the  ciieuDMUncea.,  ^    # 

Icannot  try  or  decide  the  merit.  betvg|yhe 
MtfUei  on  thii  appUcition;  and  although  «•»» 
U»  of  the  defend«»t  imply  an  tcl^^^wledged  h^di^^ 

rtiU  they  may  have  l»en  made  confidently  with  the 
^in^iMofSwW^^^    Theremj^r 

be  no  merit  init,  b«t  I  do  not)e«hat  I  ^V^^ 
H.  or  cdl  upoft  the  defendant  to  r^rear  to  the  defence, 

u  a  condition  of  permitting  him  to  plead  it.-^ 
Z^v.Hero«,Mlch.lVio.€a»j^^ 


*■  / 


rM 

.1 

fT»*  I 

';^v/ 

v^K' 

ft 

J 

.i¥K 

-T-^ 


w. 


. ,      j'"'^ 


Uetwrnm  ▼.  Cvwmmm* 


Wtihmuyp 


•  Mfiy  0 
Dlnrict 


m 


4^ 


Ob  tiM  aeth  of  febtmrj  »  ■oronwi|  wm  kt^ 

V      Mi|i«iied  on  the  /on  d«7  for  tpfMuiiif,  to  i|^ 
%    M^i  the a»,r^., or  •OTTk»witl|,coil(^ on  llwirouiW^ 
tTSj/L  Thiu  t^  Writ  wM  md  of  n  4»r  OMI  of 

"W     Soil  Thst  tbk  copy  Mrvod  WM  to  te^ad,  t.  #.,  00 
die  4Ui  F«bninry»  being  the  nth  Vie. 

Wka  Tenn  oMn^nceil  on  the  7th  Febnwrj, 

184^%!  tJM  ifti  Vic,  ind  ended  26th  February. 

ru^  GOft Mived  ws^tfetj^on  the  4th  of  Febni- 

lOPIk.,  tnd  mwrked  iiiiied  4th  February,  1848. 

on  the  latt  day  of  Hilary  Tern 


^lltt^c,andi 
Spa^eturnihhle 

iMce  Wki.indi 


indoned  to  appear  on  tlie  Idth  of 
FMifuary,  1848,  dated  4th  February,  1848. 
On  the  28th  February,  1848,  cauae  wai  ihewfr— 
lit.  That  application  waa  too  late, 
gad.  That  Omb  content#of  the  original  writ  wert 

Mtih«wn^ 
81C  That  them  waai^  proof  that  the  copjvnriid 

ftnai  tbt  origtoal  writ 


To  Ihit  H  w|t  repfied,th9t  tlit  liMi  beiaf  la 


itm,^Utk0 


hull  IWBMIfc.  9^  W9^ 


That  lh>  aH^  wilt  !»•  tiitiwM  l>Uitattifi» 

Bit  •  Jiif.  1012|  I  D.  fcL.«»|  SD.fcUWl 
8  Dow.  ail  I  5  Tw«ii-  «W  I  •  ■■»•  •^l  •  *■*• 
iflggt  W.  HI.  «83|  8im.  8W|  8  Daw.  16  j  4 
Daw.  i8  J  FoMT  T.  DiJ«y»  «!•»  r«bwMy.  IS48,  Ui 


.'._*^. 


If  AOAULAT,  J.— Tli«  t&m  thtm  iImi  ili«  ori|M 
If  10  be  ^tm^mtd  to  corfwpontl  wi«h  the  oovTi  »•** 
^  contmry  b  ib«w«;  «m«©«iuemljr,  la  what  to 
hlfefv  OM,  I  miwl  mtMd  that  Um  ofii^ttal  umI  «opI 
are  boHi  UNrtud  the  «Ui  F«l>r«ary,  which  l«  a  4ay 

Mt  of  term. 
FaiWBrfy.  th««  wii  t  fnteof  to  eourt  ampwiirty 

faqiairini  writi  iiwed  in  vacation,  to  be  ta^ad  the 
kM  <lAy  ol  tha  piacaadiit  term  j  at  pwinui  haliava 
to  dap^ada  on  th«  En|Mi»i  practica,  v 
live  of  and  before  the  now  nilee,  wif  »  tha 
efteti  and  the ca^w  of  Aroutroni;  ir.  Scobell,  M.  T* 
4  Wm.  IV.,  in  thto  ooort,  recogniased  luch  practice  ( 
ud  writs  not  Boterted,  teem  to  be  regarded  aa  void, 
on  the  ground,  probably,  that  looked  upon  ai  judicial 
proceM  i«ued  by  the  court,  mich  itaue  could  not  be 
tn  act  of  the  court  in  vacation,  wha«  It  waa  aot 

rittiag. 

Whi»(lierthede4eolb«  one  eunble  by  daltyr  « 
«iidm,<irM<,IaoMid0rit<NMof  thai  daacrlfiioi^ 
*«t  HUaoCeand  hy  tlie  deUy  that  haa  tahan  plaa* 
ii  ggi  IwiMHo    a  Bur  9Wr\  *^  fftT  '^'^^s  *> 


':  i'^:'  , 


•n 


of  At  iiii  i»  ••^••''N*  •**  *»**^  •? 
\m  iM  llHiri  DiMitit*  mm!  t^  •T 


•r  tk«  dalbiKlwH  to  ao  wiyilUai  •^  «•>•  ""^^  *^ 

ii  ItttkKbUr  M  nay  w«w-^  ^  •>**^^  *°  *• 
pirtf  to  t»ko  l«iil  iiW**.  •»«*  V^V^  ^  P*P^ 
{mmmmt  to  "ttpiwrt  the  ftppllcatkw,  wd  tmwwiil 
^wM.with  IwUmetioM,  to  tito  plio«  wlitwi  tht 

OB  «lto  whol«,  I  think  the  ohjectton  to  thto«M» 
Ihtol,  md  ihat  th«  prooMdtofi  mhI  be  wt  Mid* 

BvletbMlvto. 


ClAlK  ▼.  AlXlTlf. 

Ttow|N«  toiiflr  hto  «rtf ,  itoi»  *■ 

"K  Mid  o^t^t  19^' «^  1**^ 

«r Ml.  iiddif  thinitoliftii *!■<'■  liw^ P'TT 
a^iitip<<iltoitowHiwliiti<i— y>**^ 


tiMfll )  1114  llMi  tiM  ilM  ^ 

>t^^  oTMr.  Dwwia,  Hwi  6»cpl«i»ittff'«  •il«»«n» 
^  „*a.  ftttfiif  «MH  A#  pli- w^  «^  -nd  •enrnd 
^a»«  Iftlh  oT  Sepi ,  wMi  thai  tlw  urn.  to  iwplj  «- 

,i^ «iUu. Miia «>rflept  i  that «l ton oVlock  A^-, 
»  tliii  aSnl,  witon  Ito  wrn.  ibout  to  |o  »«  Uto  «>«*:• 
•Ad  «»«*  fo*  ropHi-mlion  md  ii«n  JiMlfin«fil,  if  ««• 
tiMira.  th.1  Mr.  Smith,  derk  of  pl.iiitlir»i  tAontoy. 
ewn«  iiMi  •A*'*  fer  time  to  wplf.  which  bmnf 
i^cUiUKl,  h«  •*«  he  would  d«Uv«r  »  replication  by 
^  o'clock  that  d«y,  or  that  the  d.fend*nt  migM 
in  jodfinent  o(  noHjm^^to  which  Mr.  Durmnd 
•HMited  \  th»t  eoqii  after  one  o*clock  ho  wo  foinf 
into  the  oftce  to  irign  judffment  of  nen  proi,  wh«l 
Mr.  Smith  aerved  him  with  the  fummoni  aforeMid, 
tad  aAet  h«  had  received  the  pepen  in  the  caui« 
tad  dmwn  the  neceamry  papert,  judgment  rule,  bill 
of  eom^h^rP  ■ir>  ^^  judgment  j  that  time  to 
'  pMkd$tt\|a(A  wftiaed  to  th«  defendant,  unlew  on 
tomt,wheoaA«d,oo the  14th 8ept,andthat  unlem 
oottt  are  not  made  a  condition  of  giving  Ume  to  reply 
he  win  kie  the  Ubour  and  trouble  incurred  aa  afo»» 


MACAtTiAT,  Jv--ll  la  certiinly  not  uaual  to  make 
•„BjBrtof  eofttaeonditionofgrwitini  time  to  plead 
i,  liiply,  fcf  hi  aB  iueh  eaaei  theoppoaitioB  made  ia 

ImiiiilMl  ml  "*--  ^"^  ^  ^Hpnnae.  coaKHrte  isoata 

hidiaecMi)  Iwitlwitiiiy  *>•««*?**'**•" 


0 


^ 


--..—  ..ii  Mrv^'k  after,  ihe  |»|i«»--|li'wii»f»y , , 

mooi,  and  inteicept  the  defoadan^ 
.   tke<iffi6e  to  lign  a  »w«|w«».  •»«»»*"' 
it.aMl  to  dam  exemption  from  corta. 
■    That  the  defendant  wa.  regular,  aad  h#;»  ti^ 

ThTlOaJtifVat^ 
witfi  the  «pplic6lH?t  lor  tune  aa  iMde.--*  W^  »f 


'Sv 


.m 


ii'^*.  ■'• 


ft 


^^^Slii«Cl9b«iB  una 


■  A 


LiV' 


|.:i:V. 


A  1111111110111  WM  obtiliied  to  gel  widt  tli#  wilt 
Ol  tfo, ».  fcf  fcwfulMity,  with  cofUi»  «"*  ^  ^^ 
dtnl^i  il«sl»He  *c.,  on  the  grounds  - 

llil.  flwl  A©  tftdavH  did  not  conform  to  tne 
i^.  In  ititlng  that  the  defendant  h«i  made  lome 

^jf^fmA eg amd.     ■"--■-■  ^   .-.  .r^--.;/ .■'■-■■■■„. 

•  ^hMjJy.  TW  ^«  defendant  fia4  been  arrerted  ott  •  . 
u,4piM^Vi^^  waifhelowthe  ■mrf  ^ 

JfjM:^  exdniW  of  coata,  tod  within  th^  jnritdic^on 

iil'thtCbuitof  Ileq«oali*::'r:\'  ■--?'  :  --^  ■•■^,«  "'■''-i. 
!  i    8idly.  th»t  the  judgment  in  the  Court  of  Reque*a 
ifia  ehlained  againit  the  defendant  as  executoR    ' 
tlKm  0*we  beii«  ibeWn,  the  finrt  point  wat 


■-hi 


■■?ity 


%d.  Alto  the  Slid  gronail,  tt  •t»P*«'A  M  ^ 
^H^  Uom  *e  afidaviti  on  boA  idea,  Aat  on^ 
i^  of  Augurt,  1887,  the  phuntiff  iecovew|^ 
Ig^u^igRinit  one  John  McKay  fijr  &.  16«.  W.* 
brthoj^i^  waa  made  up  of «o»ta,  wai  not 

■  Aft^^  aidv  ih0  amount  therefero  of  tho  ongiMl 

debtifid  notlippei^  /  :       .^  :^  ' 

-  Oi  the  iW^  oT  CfelA«f|  I8l!?rlbe  idaintiff  to^^^ 

V  and  im»hetii  JlcKtyi  i»  exeoutiiati  of  -^  -^^ 
McKay,  wholad^itoee  #•  ji|din«%»*  ^^ 


'"k'- 


H 


■tt' 


'-.* 


^'S 


VO^k 


■y^' 


m- 


».  * 


tbM  tiM  dtbi  wHh  ialOTMl  ummbImI  to  101.  Bl 
ISth  No?.  184ft.  ,  -^ 

"  Th*  delMuit  ooiife«tt<i  judgmmit  9lom  m  M 
his  o#ii  pmoiui  debt  In  thif  court,  for  tnw  Mt, 
1(U.  lOfc  M.,  with  \ajmntiy  uwdo  up  ti  kXUHm, 

-  ,.■■  ^^'■' '■■■^'^■.^''. :\:''V,^W..<^  0 ,. ^..■■*:^^■•;: 

"^^      CoitfTn IHitdol  Cowl ioit,.**    i"*^  : 

iie/io  8      % 

Slay  of  oxecutloB  to  lit  Doo.  1845. 

Tho  dofendmnt*!  aAdavita  ropr^Mnted  ^t  he  wu 
an  aUtortte  man,  and  wm  not  aware  that  by  ngniiig 
the  cognovit  he  became  penofuOly  UeWe  ai  an  onh- 
nary  debtor,  and  not  aa  executor,  ihej  alao  repfe^ 
aaaied,  th«t  the  Court  of  Bequeat^a  judgment  had 
^tm  aaaigiied  by  the  pliuntiff  to  a  brother  of  the 
plaintif  *■  attorney  ;  birt  is  anavrer  it  appeared,  that 
i  waa  the  Judgment  in  thia  oevrt.^hich  waa  lo 
aMi^  on  the  17th  Feb.  1844. 

On  the  a7th  of  May,  a  ca.  adfiaauod  on  theaida* 
«it  of  the  aaaignoe,  aa  the  ^ndTa  agent,  indowad 
fyt  m-  l|i-  Id.t  with  coeia,  or  1«.  I8i.  W.  (im 
lat  Dee»,  n4  ooata  made  up  aa  foUowa  j 


Jodgment,  Coot  ti  Beqoeata 
Intereat  theraob 


6  W  9 
9   8  ;9 

10   i   0 


"  Lij^t-*^, 


r'j^r^l^^ 


SASMT.«*KAV. 


t5 


Dlinlot  Coort  ooMi 


.#••#••'• 


<   g   • 

16  10    8 


t'c^ 


Cam,  Jaljiim  w  Cag.  ^y-   ^  »  ' 

■'  ■■■^-'''  m.  ■     '.  i    4    4 

«     ft-PfcU- '• ••■  I    9    ( 

■  AkFLllt   '• .■•  !    «    S 

Cfcfc. .......•"•••  alt 

r»«lif». •••■•»•,••"••••••••"•  ■■',;■ 

■  #  ■■'  ..  "'■■'.*'  -      ,  -■     «>»"».':"-.':. 

Court  of  !««<««'•  j»i«»«»«'  '^"•'  *•  ^'"rsil 

la  hi.  «*«ec«Uix.  the  defendant  «f?d.t  4. 
,«toe  of  the  iWntiff'.  .tU*iey,  tnf  «<»f7^J«^ 
^.  in  .thi.  c«at  for  .»  whole,  debt  »d  «*.  m 

„„„^,  who  nude  ..t^thrti^e  Mlj  '"y  3^ 
ST*.  e<H.x«>«»ri«>^>«ft  out,  «d  he  «*e^  «d 
pe^Bdl,  IW*?^  *o  «hS»  *.  def«nd«t  «.d  he  »d 

Macaijlat,  l.-^rhe  j«lgm«»t  li  not  movjad 
ttMiirt,but  the  writ  of  «!. «.  0%,  »  th^  in  the 
ippUcatiMi  the  judgment  ilMidi  unexcep^  to,  wd 
Siedefentotpe««i^wAinWtojmn^ 

«il  lendew  hlmliiMetP  •rrei*  <«  •«»•  f-»^  "^  ™» 
W  iiii^  within  the  itrtote  5  Wm.  IV.  ch.  8.>  f, 
Xl^e««»ti.tll*lltrii«n«iotbek^ 


TliM^  !■  no  tpplioatMaio  ndooe  I)m  Ufvy*  M  Ait 
If  the  »nw<  be  lifia  to  iif  «wlM«r  t^  *•  «»•  !»• 
tberafan  viUd,  it  muH  fiOl,  thoudi  it  wuiy  b«  «kc^ 
dve.— 8c©  Hit.  B  Wm.  IV.  ch.  8,  t.  2,  »•  to  am* 
t^cam»i  49  060.  III.,  ch.  4,  ■.  2, co*i  i«  actiom 
OB  jadgmeiita;  1  T.  716,  wtmC  of  debtor  j  7  Juriit, 
724}  1  Dow.  h  Lowwl  763 j  1  Dowi,  H.  8.  774; 
BUfh  ▼.  Bfowip  8  IMiA.  266,  17  April,  1846. 

VAtrOKAIf  ▼.  HWIM  IT  AI- 


TW  nUintiir  eoowMiiciiMA  loed  tfCtioii  in  •  wroof  ^^*i^— 
^^ffniSTteSlI*^  in  whkh th. c^oTtttjoo 
ITOM,  nor  in  th»  HoiM  dirtrict—ptoaot  jitarww^ 
6  Vic.  ch.  86,  b«  dlowwd  to  MMOd  i»i«J«5l«wtioo  by  chw 
kc  tk«  vmum  to  th*  prnpu  dtelriet  Hm  imgnl«ity  k  b 
5  jjipi  flltlM  origiMi  |»oc«»,  aofi  ineuntaltb 

ThU  WM  tut  actioii  of  <iebt  upon  a  recogniiancecf 
baU,  w|^^  Wifi^  wip  fWMP^M^^  »op<» 
HQurt.' ■■•■■• 

.  Tiie  oriipnal  da*  re.  imwd  o«t  of  the  office  of  the 
itpiity  cleik  of  the  crown  of  the  Midland  Diitriet, 
with  a  teitatum  to  the  Diitact  of  Prince  Edward, 
yndei'  the  tML  8  Vic.  cb.  36. 

Appeanace  wai  entered  in  the  Midland  Di^ct 
pftce ;  and  the  venue  waalfid  in  the  Midland  DiHrict. 
i;ii6  defendant  having  demmred  to  tl^  deolaiation, 
bacapbvthft  Moo  was  local,  and  ikmiM  h»ve  been 
bmvht  in  lh«  Home  Diitriol,  whera  tharecoitd  waa, 
%  wmmnB  waa  oMned  taaoeiid  tli«  <Uol|iipti(m> 


-■'    «.  tf     '  'W^ 


ord0rroru« 


toth.  diwMi- rf*»<**  •'•'••••^•'■**"^ 
12;^  M -y  h.  *«^  !•*•  »4.«»P- <*«••» 

Toootoi  »iid«h»» OB «h«Mll«*»ww»,a» !>•»«• 

oAoe  here* 

Ui  oM  dirtrici  to  U  tenred  willk  pw<»t«  ^»»^  ^ 
toapp«Mia«iy  oO-f  wiiiwl^  A#P«w«^^-«^ 
b«i  whew  the  veni- b  U)«il  Hi.  Mil* --^  •'^f  »* 
bwtight  inlhe  Howm  Oft«^ flf  in *•  duplet  wbwe 

^cMieoftotioBMOM.  ,    , 

U  M  not  ooaip«t«it  to  pwtto*  to  Wm  «««•  »  «i« 
4eputy»i  a«6#,  tad  to  Uiy  the  vfWit  ip  •••t*-' ^ 
Jt/ To  w«iwt  thii.  il»Mit  ft«*»w,lhi»  m- pfti- 
,,,caidf  mty  b0  pMWHl  by  th#  d^pirtf  Ui  «to  di^ 

tobetfiedltt«wthlwrdiii»i«*^  Thii  I  di>  not  talw  to 
betiwiawiiaiofthutct.  I  do  hot  think  thet  for  t 
twMMt  tothecloeemthe  Home  Diitiiot,proce«i  can 

be  \ma^  fw  ^  ^W»»»^  ^^'^^^  ^^^^^  •"*^!*** 
proceediii|»  be  ciwied  o«  toiud|«il*MWie. »«»»««»« 


lH^i*  the  H«»  I)lt»»^^rf»  At<i«^ 
impM  fl^i*  of  venue  doee  noit  mm  «•  •»!«••»• 
f^l^S^^.  t<'i'°'*i^^       of  th«  luit,  nnd 


ii^*:'»-Si 


"^^''"^W^ 


f  '■' 


•■%4 


Hie  iction  to  \mm^ii^  ^  llkttwdDtam«t|  Hm 

IfttpoB  ■uch  pfws^  tke  ^^««  P»»«*  b«  Irfd  ii 
Am  HoiM  DlitHot,  reldi^  the  pfooeedint*  *»  ^ 
MidlMid  Dtottkt.  tlie  p^i^  of  the  •pplkmtioii  It  Ml 
toohalifs  the  ^mmmlumAkm  toehM|e  the  amifll 
rliiviMi ^  fAm  li^hRNifht,  and  the  Temie  cm 
^  hi  flhaBfed,  wwler  the  ■tetme,  by  the  court  m 
•  )iill|»(Whai  iheaeCioB  It  rightiy  brou|ht  \m  tht 

^  Unt  imtaiio^* 

If  the  i^eintiff,  rtH^litBi  the 


•ton,  oiA  kl  the  ve»tti»  hew,  he  may  t^^^end  lo  M 
cudent,  which  wwild  be  tltwim  «  <>h»iigin|  t|| 
v^ue  \  but  that  ii'««t  whet  he  yfimm  ^  "^i*^^ 
to  chanie  the  mk^  ftwm^n^  \\\m  the  MkUeiMl 
to  the  Home  Uletrii)!,  ««d  lo  w^t  th^m  mV  •i(|. 
nefioed  hei«  0ilglM)|;r.  Thai  cwmot  be  Aim^-^ 
fn^  cwinot  be  »lierti»:  tii  tll»^^<^*»  » **1^ 
-»^  M^  ie  bnMlht  In  the  wki«|  Milit    "«««• 

Io0il  eolioii..  HH  tin*  ^  ^NUI^  ^^  !^ 
giliet.  Tlie  iliti#  Imii  «4  A^  fH»t  i«  '•N*** 
to  other  (hetifcti.  Whew  the  e«ftw  le  iMlp  |l.5f« 
«i^  !•  hiwiiM  ia  li»  Hwrte  W<M*ipt,  or  faitl| 
#ito|<il  in  which  ewsh  ceeee  Veoli^m  •!<«•}  **i|| 
In  eeHoM  Ml  le«ri>  fpMflii  my  be  iMMithm  «f 
iiig  dietnct  ime  iWl|li»  ^toiricL    The  irrardifitf  i| 

in  the  i-i»  if  *•  <>i««Na  P«»**^  «^  ^f'"^ 
This  imuMM  ami  hn  «ich(er|ed.    CeMi  «•# 

^ooiieintht 


OAMomai  ir,  fwimo. 


T9 


lite 


^M.kilil«iyitliilff«l  

On  th«  nth  of  SeptemW,  184»,  •  wminoiii  wt» 
obttiiied  to  dtt  Mido  the  Inteilocutory  judgment,  <tt 

ttaJ;  but  that  the  chriiHii  tMMM  eT  the  phi»«»^WM 

^ggioate^J  "^^-^  *"  *^®  "**'^"  "*  ***•  thereof.--* 
f.|tt1^U.  To  thk  n  wii  objectedt  l|t,^t««^ 
li^vit  did  not  ihew  thlt  Ae  pleM  WWB  tlid  |  It 
m^Y  tp^^h*  \4  Oie  flUnf  the  decUmticin  ei>py  wme»«d, 
(•a  yet  no^i  ifM  W«^«««d,)  of  the  lervice  of  copiet 


|||*^> 


l^tnMd   judge  (li»o«u\*j)  cnr^wde^ 

^X^i  1^«t  the  \»»il«5Htci«T  i«^««*  iwa  Wl^. 
f|w#  ^9  uiaid  inoipUurof  4e  toU,  comfnenciiig 
wiih#  aeeUrttion,  and  iwd  to  b#  the  uroal  form  of 
MOtPO^m  >T  ••^w«*  gentlemeii  of  Uife  pncttoe 

The  leitfned  jwlge  ilio  oterroled  thUi  objectioa* 
MaCAIJLAT,  J.— Ai  to  the  fiwt  objection,  had  the 
*  dUimthiiii  Mrffeient  to  ihew  a  pAea  filed  in  due  time, 
^   ' 'Siih  ^»*»«  '^*» »  miwiomer  in  one  of  the  namea  of 

j|j#  iM^gdar,  deeming  the  miKake  in  the  name  ft 
ilMv  of  inefidBnty  lo  be  moved  agftintl,  b«  net 

'r.:.^immi^liai  Ae  ^Itbitiff  m  tre«iiB|  the  !*»••• 

"__jiijk^. -/ ■  ......  ^. 

BMDiJ* 


'  .J|.«  I 


i     .] 
'I 


I 


•  ^^'£^jjsaai¥tm  % 


y 


'H^kUOJl  ▼.  IfVfFlf AH. 


•'^ 


t  «f «  iiptf  l»  hte  hi  *tilMl»  to  M»  **  Mil « 


ttS^t' 


mtm*^*  m  mm 
I  nMMUMi 


111  •ttoncf  b 


^Oa  tM  iMi  of  S«pu»iibir,  \9¥^  ft 
otKwMil  U)  let  wide  tto  inttriocutory  iodgment  nfMd 

Ib  UuacaiMt. 

Jh»  wstioii  wti  w  i^ioB  of  covenwit,  fi»  payment 
of  money  j  to  wliich  ^  defendant  pleaded  thitfv- 
Tke  d«fondBnt,  by  A.  C.  hii  attorney,  ■•  to  th«  aum 
of  60/.,  parcel  of  the  amn  of  money  in  the  bveaob  of 
f^PMuU  abovv  Hflfnad,  Mitb»  Imc.,  pieMtinf  pay- 
it  before  ami;  coocludmi  with  a  veriflaatioiu 
_  damaner.— Becauae  the  pUa  did  not 
ik0  vMe  dMlMHiKNif  ihmit^M  ^oofiMMd  to 

d^ao.    .   '  '*'■''■■■ 

U  appeared  that  the  {riaiiUlf,  Iwviaf  demunad  to 

^  plea,  demanded  a  Joiadar  on  t^e  4Ab  September. 

That  QB  tk«  12th  of  SapiMmbaff,  tha  plaiatif  *i 

^ggmg  vp*  ^  the  diatnotoAce  at  Kincptmi^where 

Ikii  proceadiivi  w«reeQiidiicia4,tp  Mfii  iotaikjcittory 

Jiri^r-  bm  Imrnd  il  lodMdi  that  haiiiif  waited 
till  ihoittavpwtar  paat  ««i o^cloak*  he  «aa|pi«f 
i^iw  OMiof  lh«  Ciovm'a  refldesoe,  whiMi  ha  mat 
hhD  on  the  way  to  hia  ofi6a,told  him  hia  ob>|MA,«||d 
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>* 

■\'      .- 
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/      ^^ 
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rfM 

SI  aSl^fii***  if  #«l  fro«  Ui.1  iiioiMint.    He 

th«  dark  oflV  d«fcw»wU'i  tttomn.  w»»«N  »*f«»  *^ 
CJ«rk  iwlock^l  ^  <*o«»  <»*"«*  *»'"  •  jmnder  in 
4«««n^wli|oh  h*  l«»k^  •*.  »»«»  wiutned,  ■•yiil 

K.  Ih«ii  went  iii,  ami  n-'ka^  *»»*  iiHorfoculory  jiulf. 
,pAt  M  ftl«<J-  At  t»uil^«Mi»atl  lh«  oierk  of  tht 
b-t  ^lim^f  oilNmi  the  0Ac«*  •n**  N(^n 

HriB~ii 


il.. 


lift^ed,  »!•  i»q¥e«ted  ^  plaintiff',  attorney  to  WWV#. 
U»e  interlocutory  jui%mmil,  who  ilecline4    "  .  t^_ 
Tba  application  wml  r««Ji|l  on  th«  regularity  of  t^ 
proceodimt;  mH  th«  plalfc'fttomey.  in  hia  al^. 
luvit,  complained  of  the  .^M^l^ee  lihn  v^wtioua  mA 

withput  any  meiia^         '  ^        '  [     ^        ^  

IIacaulat,  J.— In  the  ftrrt  pUee,  IT  th«  UipWf 
Qerk  of  the  Crown  !•  in  the  habit  of  ftlin«  papera  at 
kit  private  itModence,  a|»art  from  hia  ofllce,  and  out  of 
flAee  hourt.  it  ia  an  irrelWar  practice.  The  uftoe 
ihould  he  open  at  atated  houre,  and  all  |»apera  to  ^  . 
tted  ihowld  he  lerved  and  JUed  theie. 

Secondly,  I  do  not  oofcWet  Htfi  delivery  of  the^ 
lateiiocutory  iudgment  paper  to  hi«  in  the  rtreet, 
fihiig  or  entwine  it;  ooawquentif.  when  the  oftce,, 
wMi  open  in  the  mpiPW,  both  partiee  Were  theifff^ . 
—the  defandant'jJB|»y  to  file  a,  joindtei  In  damtir. 
,  m,  and  the  puJifcjIoniey  to  lipi  jt^irnenV^ 
Mid  the  former  w»a|fflU  to  pwcede»^rft«  tf  til 

jadpMnI  wu  tcti^J  W»l.  ^^  dto^dant  mSl|ht 


jIl^lli^HiMMpiM^  dw  Mat 


Itip  IMi  •  M^r  "^  ^^  ^**^  fiMtkwMte  Mfffii 

Thii^f  i  A»  to  thii  ii«»Mhy  of  III*  d«feiiaMit'l  iltai 
ipd  mni>%  ft  JoiwUir  la  d«mtifrftr,  ttpon  th*  d^trnai 

llitwiriyy  the  ptfttoir ■  ftttowityt  "^  ■■•*'•  **^ 
f  ottrtWy ,  IM  lb«  proc«>di«ii  ftTB  wTO«f  on  ftaoAw 
Maud.    Tli«  pkM  It  not  bftd  ftft  not  lanmiiii  Iht 
~5lkil«  dftckfUioo.    ^  doM  not  pnAM  In  •••'jwr 
thn  whol«<k»clftrmtkm,lwjioiilf  ftfttoW/.l  ftndlflb 
teweh  ftMicned  In  th«  d«elftmtioii  included  it,  or  dU 
Sot  exclude  thftt  euni  from  the  pUintifTW  demMd,  tke 
ple«  wa  the  proper  mode  for  the  defenibnt  to  tnil 
hinwelf  of  the  pftyment.     lie  being  indoreed  on  lh« 
9ovtfH«  would  not  di«penio  with  a  plee  of  pftymeni, 
If  itft  non-pnjrment  w«  nMigned  oe  ft  broftch  of  cow- 
MBt,  or  included  in  n  |eneml  brefteh  «•  to  nU  the 
^  Ml  «»^nftnted  to  be  pftki.    Withool  leeing  tb 
<^4ei]Itr«tioii,  I  cftfinot  tell  how  this  ii. 
!    4t  ftU  eventft»  the  ra«diie  of  the  declftrfttioo  ii  left 
^•Rftnewfiwi^jidtL  the  plftintiiT  ihould  hftve  Mgned 
judgment  ^iere^»  •■  by  deltult.    To  ft  eertnin  ei- 
%lwit,  therefore,  he  it  entitled  to  judgment  j  ftnd  If  thi 
ndt  U  not  di*5ontinued  bjr  hto  demuiring  withoU 
^liking  judgment  for  thftt  pnit  of  the  decUimtion  Ml 
Miwewd^the  judgment  ihould  be  let  ftiide  w  far^ 
leepocH  the  plen  ftnd  demurrer^  nnd  be  amended  m 
•■to  flaad  for  the  leiidue,  ffith  twentj-fotv  howitft 
:  #•  dttedapt  to  join  is  dem«rer«  ^^ 


.f.f  :.■■ 


Tf 


MttX< 


ii 


.fc«ua  not  b«  wrvkwd.  on  Ui«  foWoMnt  rwm<i«  >— 


10  w»liie"W».  wtw 
ofduibttrMtiMnt*. 

3idlT.  That  two  couiuwlf«««  were  t*x«l,  •llhoui^ 
«il,  one  conducted  the  Ihd  for  the  defondwit,  *«• 

An  •ftdevitof  A.  B.,p»i^ntiff't  •ttomiT^^ii  P«* 
in  .uUnc  that  the  caii«i  w*.  tried,  and  the  irenli<* 
(bi  the  defendant  giten,  on  the  2nd  of  June  laat  j 
that  a  new  trial  waa  iianted  on  payment  of  cotttj 
tf»»t  coitiweie  tMMKl  mi  the  5th  of  September  i  that 

he  objected  to  the  allowaitoe  oftwoeounael  feea  at 
the  trial,  whUe  only  one  appewed  j  that  neverthdeia 
two  were,  allowed,  i.  ••»  o».  "^  *:'  -  -,  .* 
„e*lpt  for  two  couMri  feei,  flrom  E.  D.,  for  N.  tt 

lioni  that  E.  P.  took  no  p«t  in  the  ca«e  at  nia^ 
nrtul,  or  in  tir«n.«dhe  beU«ir*l  that  he  dW  not 
Sflld  a  brief  on  th«  drfe«danl»a  part  at  the  trW  in 
1^,  that  he  olqecl*!  to  the  aflUiavit  rf  d«J^ 
mta^  bwawe  the  defendant  ww  nwMd  William 
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miAMtim  ftipoiTt. 


SwiUicr,  Aiid  It  w«!i  mgnai  Wiilunu  ft.  Switicr,  which 
objectMfi  WM  ov«rniliHl  |  that  h«  HuhciteU  delaf ,  to 
diliprove  the  affitkvit,  but  wtf  reAMMl. 

An  «ll(>c«tur  and  copf-of  nifiilavit,  31/.  li.  IM., 
were  tnnextHl.  The  cmum  was  cnterotl  N(i.  228. 
Stt(»p(tinaii  wero  aerved  on  the  8th  of  May,  being  the 
vommiMiN)!!  day  of  tiH>  iiNMixoit ;  tiiat  Diiniol  Switaer 
did  not  attend  the  aMiixea  twonty-aovtm  daya,  and 
believed  ho  did  not  attend (4iair. the  nunibi^r  of  daya 
liletiMf  M  plainti(r*M  att()m(7  iwmie  time  alkr  the 
taaizee  conmioncud,^poko  of  R(*ndinK  for  hia  wit- 
ncHneji  J  that  two  witneaaea,  Jefl'ory  and  Qroham, 
were  not  called  or  examined  on  tliefrtal,  and  that  he 
objected  to  the  allowance  of  fecfa  to  them  on  th6t 
ground. 

The  affidnvit  of  tlinbun^umcnta  waa  by  the  dofcn> 
dant.  It  waM.  in  the  uauol  (printed)  form;  that  the 
witneaneii  were  aubpasned,  but  did  not  aay  when. 

Daniel  Switzer  waa  alknved  for  twonty-aevcn  dayi* 
attendance,  6/.  t6».,  excluaive  of  three  days  for  tra- 
velling thirty  milea  to  and  from  court,,  loa.,  although 
the  aaaizes  had  laated  twenty-five  days. 

Cause  waa  ahewn,  and  it  waa  contended  that  the 
aummona  should  not  have  been  to  revise  taxrfRon,  as 
the  master  had  decided  the  poini^  already  against  the 
plaintiflT;  that  the  pl&intifl' shouldiiave  moved  against 
hia  decision,  aa  on  appeal. 

2ndly.  That  the  judge  in  chambers  could  not 
interfere  to  oveirule  the  master. 

An  afiidavit  of  £.'F.,  defendant's  attorney,  was 
put  in^  stating  that  he  employed  C.  D.^as  counsel  fbt 


» Jt-ti*  a^^A.  S-Jii-    **•  i      * 
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thD  above  defendant  in  Mm  oiuie,  ■ome  time  pre- 
viotM  to  the  cominencement  of-  the  viMixet  at  which 
the  Mune  wtt  Ifled,  and  paid  him  the  aum  of  5/.  { 
that  the  Mid  C.  D.  acted  aa  auch  counaei,  and  ndviied 
with  defN>hent  oa  to  the  intended  defence,  and  woa 
preieiit  doHng  the  ^al  of  thia  cauae, 

Maoaulat,  J.  •<—  The  recipta  ahowed  to  the 
niaNter  nrd  not  before  me>  or  priMiure^ ;  hut  C.  D., 
08  I  undonitood  him  yeRtoniay,  itaid  he  hnd  given  a 
recoi|yt  for  0/.,  aa  counaei  fee  on  the  trial  of  thia 
cauae  y  without  aeeing  it,  I  of  courao  am  not  aware 
of  ita  prrriHO  terma. 

lit.  I  think  the  t&xation  may  l)0  obj^ted  to  on  a 
motion  or  Hunimona  to  roviiio.  It  is,  I  l>eliove,  the 
uMual  o<mr«c,  adding  where  it  is  by  way  of  appeal, 
l_«»*i,  that  the  niaHter  nhould  aliaw  or  disallow  the  item|. 
ofafected  to  or  in  queaticm. — 2  Dowl.  21,76 ;  S  M«  ■& 
W.  5S2.  '   41*.  ■ 

2ndly.     I  think  the  court  may  ilt^el'fcro  wiih  his  - 
decision.  '  ' 

S^y.  As  to  the  signature  to  the  affidavit,  no  autho- 
rity ia  produced  to  shew  that  it  is  wrong,  or  inadmis- 
^mMe,  because  the  letter  R.  forma  part  of  the 
deponent^s  nan[io  as  signed.  It  may  be  taken  to  be 
the  affidavit  of  the  defendant  in  the  calflie,  as  E.  F. 
Bweara  it  is.         " 

*4thly.  I  think  the  order  ahonld  go  to  revise  taxa^^ 
tion  in  reference  to  the  number  of  days  allowed  for 
Daniel  Switzer's  attendance  as  a  witness,  for  whom 
it  seei)a8  one  or  two  days  too  much  have  been 
allowed. 
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I  think  it  wu  oompttml  totht  pliiatif^t  iitlonMf 
to  C4int<)«t  the  ftccuracy  of  th«  aflklavitf  tnd  that  wh«a 
•0  Urfe  a  gum  i«  charg«<l,  it  wm  reaaonabln  tiiat  he 
•hould  htvo  txim  to  do  go/  Thii,  o(  counw,  wti  in 
thti  dutcrotion  of  tiio  aui«t«r,  bii|  I  think  ha  will  ihew 

^  ft  ■Duad  d^Kretiim  yi  aUowiiglini*!,  il*  he  »ppreh«nd» 
thni  Ml  exfeeiMive'^harie  ItMtiiinptcd.    In  hia  place, 

-   X  thfMd  be  dii{MNMi^  to  call  A)rihe  aubpienaa  aerved 

.  — 'itXtw  Joui^al,^  B..  2 10  J  11  J\u,mdi  8 
Dowl.  802,  3  Nidi  M.  572|  I  B.  h  C.-267| 
9Dowl.394,  10,abS.l6S}SBing.i31}  1  Dowl. 
411  {  9  DowU  251 ,  1  Price,  6U  j  2  Oh,  2Q0 ,  7 

"  Taunt.  837 ;  U  L.J.  96,  Q.  B. ,  ib.  C.  B.  2U) 
2Dqw1.N.  S.  125}'4Jitig  N.  8.,  123.-(It  wm 
Mtatod  by  (ho  plaintiflHttomey  that  the  aubposna 
waa  produceil,(ind  filjiPPlavit  aduiita  aervice  on  the 
firat  day  of  the  UMHi^oa) — uiid  for  proof  of  the  time 
wbon,  and  place  wliure  Hcrvijd,  with  a  view  to  the 
qorroborati^  of  the  defcndaat*a  oiBdnvit,  he  might 
olao  enquire,  who  paid  the  witne8«e»  on  behalf  of  the 
defendant,  and  when  ;  and  require  to  be  otherwise 
aaaured  that  tlio  witneaa  4id  attend  aa  charged,  and 
n^eenriirily  or  Ixmajid^^  >- 

Sthly.  Aa  to  the  two  witneaaea  not  examined,  in 
the  absence  of  any  tiling  to  rfiow  them  not  material  or 
not  bonajide  in  attcndance^witneaaea  in  thia  Cauae, 
it  waa  in  the  diacrution  of  the  master,  if  iatiafied  they 
did  80  attend  and  was  paid,  to  allow  the  chaigo. 

6thly.  Aa  to  the  counsel  feef,  no  brief  to  C.  D,  k 
spoken  of,  and  whether  charged  or  not,  does  not 
appear— £.  F.'a  affidavit  is  not  explicit.  The  plaintUT 


h^Hf 


X    '  ^ 


DO!  ■!  MM.  BOULTOII  V.  ■WfTtML  Vf 

hi^wi  It  la  pay  th«  catto  of  tha  lU^,  not  of  Um»  caiwi  i 
■n<l  il^thn  clrfnfi()Ant*i  atlomny  piutl  C.  D.  M.  other- 
wine  thin  M  fee  with  brief,  m  countel  on  the  triel  of 
thia  ctune,  it  ouffht  not  to  he  ellowed. 

From  ftU  that  appeifira,  I  tlm  ni>t  mfitflml  C.  D.  It 
retained  ■■  counnol  at  the  trinl  (>xciuRivety,an(t  tHtt 
he  attpn«lc«l  m  auch.— 2  M.  h  W.  730-2;  5  Howl. 
878  J  2  Dowl.  374 ;  B  Bing.  N.  S.  246  }  H  Dowl. 
872;  IJTrM.  fc  W.9;  2  D.  &  L.  246;  44  L.  J. 
Q.  B.  2 10.  It  ia  not  allege*!  he  Cook  any  part  in  the 
defence  at  the  trial,  nor  diti  I  un«lerntnnd  him  yeater- 
day  to AUege  that  the  W.  ho  received  waa  excluaively 
ait  fee  with  brief  on  the  trial.  It  will,  never  do  to 
allow  diahuraementu  tnado  alfff  ipfuitu^  and  in  earlier 
•tagea  of  a  cauao,  to  be<treatc<l  an  feea  to  counael  at 
the  trial,  when  the  reault  thrown  the  coatH  of  the  day 
on  the  oppoaite  party,  and  when  they  did  not  attend 
or  act  aa  iNuch  couniu'l,  and  wlien/ifbr  all  that  ia 
ahewn)  no  bri^f  waa  delivered. 

An  eicnmlnatjon  Into  the  pnk^tice  in  England  will 
ahew,  that  the  membera  of  ^  bar  are  acrupuloualy 
delicate  in  relation  to  brie(a  and  feei  therewith,  or  in 
acting  without  them ;  wfd  lince  auch  feea  are  taxed 
/and  allowed  on  the  racicipt  of  counsel  in  thia  country, 
there  ahould  be  no  rbom  for  questioning  or  doubting 
the  perfect  accuratey  of  awch  receipta  to  the  full 
extent.  They  are  Vot,  however,  concluaive  on  the 
ofRcer  tailing,  or  the  opjpooite  paity^— 12  M.  h.  W. 
730. 

I  think  an  order  should  go  to  leviae  eoeta;  and 
ll«t  nfm  Mieh  feviaioo  the  mtiier  ihoeUl  treat  thii 


t 


:'ii-< 


^ti^nr^ 


Jlji^   'jS^^Aix 


OMAiflUI  AiroBfi^       * 


^**  llMi 


■•  open  to  review  wiil  r^«tA^i^ration  un  %nf 
new  matter  which  the  pUiiKtf  %|||ttomey  may  lay 
beforu  him.  IfdiMMiiiiAed  with  ^Ittlltinimtii  iltwiaion, 
any  rem^wm!  npftlication  here  .muac  be  by  way  of 
aptieal  u|Hm  ■[MH*illo«xcepUufui,iupported  hydiitinot 
aAdttvitJi  or  prouf. 

I  will  unly  mill,  thai  if  0.  D.  virai  reaHy  retained 
and  piiitl  5/.,  a«  f««  with  brief  at  the  trial,  the  feea 
taxed  U}  counael  are  reattWhle ;  but  it  certainly  ii 
not  umumI  in  thif  provinf^  to  retain  a  gectrnd  cuuniwl, 
and  then  for  the  attorney  on  the  record,  who  in  alao 
a  barriiter,  to  conduct  the  caie  alone,  thouf^h  of 
dourae  it  may  lo  happen  in  a  particular  iniitance. 

The  niaHtor  may  have  acted  under  a  niiiuippra* 
henaion  at  to  the  extent  of  hit  diacretion.  I  therefore 
grant  the  plaintilT  the  bonefti  of  a  review  of  the 
taxation  Intforo  him. 

Rule  abolute  for  revision  of  taxation. 


•;■;.  / 


Edmundion  v.  Soott. 

*',        '  Srttitiff  <miik  copy  of  amemUd pitm. 

Summoaf  to  ttt  N«Mi«  tli«  eoiiy  of  anieiided  pltwa  and  tbe  Mrvie» 

.  theraof,  held  good.    There  were  tevenl  obiectiooi  to  tiw 

wnrtlitiff  of  the  ■ummoni  t>k,en,  and  overrulmi,  •■  mentioned 

below  (which  ■«€).  , 

On  the  16th  of  January,  1849,  a  ■ummona  was 
obtained  to  set  aside  the  copy  of  the  amended  pleas 
of  the  defendant,  served  in  tliis  cause,  and  the  aer^ 
▼ice  thereof,  for  irregularity,  with  cpsts,  on  the  foi- 
lowing  grounds  ^—    ,. 

Xt^  That  the  aame  waa  not  a  true  copy  of  tl^ 


J    J 


■iMivifMoai  ¥.  tcorr. 


onKinRi  mmrii<W^  fAm  thd^  Um  orifind  hdnff  tkte«l 

2ml,  That  the  oriKinal^M  <MiUUn<l  conmiif  hi  lk# 
"      «Mm«n»r«»f  l>lmiiivliN»n,  um\  thtt  copy  Mrvcil  wm 
C<iniuniH)n,  oiuittinK  Ui«  iHUir  "  d." 

Srtl,  That  thr  copjr  mrvcd  wmi  d»t«l  A  dty  pri^ 
to  the  c«>mni««ntnnient  of  the  auit. 

Th«  tflWIavit  «>f  Mr.  Dumna,  laaintifT'i  attorney, 

HaUNl  ttiat  the  copy  wti  aerved  on  the  13th  January, 

1H49;  thai  the  orifinal  waa  Ated  on  the   12lh  of 

January,   1849;  tli»t  the   auit  waa  o<»niim'med  in 

Septemher,  184H,  with  a  verifte*!  co|.y  of  th«  (.rigi- 

nal }  and  the  r>o|>y  aenred  annexed. 

The  orijcinal  waa  <latfed  on  the  lUth  o(  January^ 

..    1840,  and  waa  fiUnl  the  name  day.     Tho  copy  waa 

/      dated  on  the  12th  of  January,  1848. 

On  t»ie  I7th  of  January,  1849,  cjism^  waa  ahewn* 
•    and  it  wia  objected— 

lat,  That  thji  aummiwia  to  act  iaidc  the  copy  and 
aervice  waa  boU  »  it  iih«»uUl  Iw  or  aervico^ 

See  5  M.  &  W.  605  j  9  0ow.  57  j  8  Dow.  231, 
887|  1  Scott, N.R. 416 i  10M.&W.662;  6Dow. 
4a0i  4  A.  A  E.  10, 1 1;  Cam.  Rulea, 40«;  4  Dow.480. 
2ml,  That  the  copy  of  the  original  plea,  aa  verified 
by  Mr.  Durand*«  aflidavit,  wai  not  a  true  copy,  M 
•hewn  by  the  affidavit  of  Mr.  Beid  and  producUon  of 

original. 

'Maoaulat,  J.— It  ia  aufficient  for  the  purpoae  of 
the  application,  and  the  paper  produced  ai  the  origi« 
aal  la  not  verified  aa  the  original,  nor  ia  a  verifiad 
eopy  thereoQwroduced.  7 

..■■■■    I  •  "  '^  .     •     .  't    ,    ■ 
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'dJBjL^'i 
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U'*" 


•id,  Th«  worxU  **  origifwl  ftl«Hl  "  In  Uw  rammoiw, 
unc«rUin  I  Uifl  wofU  "  pie*  "  •h«mid  h«v«  iMMn 
kntrmlurfld. 

liAOA«i.AT,  J.^lt  li  tuifiaiitlf  f«rtftin. 

4lh,  The  aumanm  #ia  wfonfly  •p«U,ftii(l  ikiiil«lld> 
•on  WM  cbUmI  thfmdunt  inatostl  uf  pimnitf,  in  thi^ 
rtki^intms.  ^ 

MacaulaTi  J.— I  think  thl«  ohjuction  not  t  rtM 
cm«.  Surnamo  w«nM  lh«  rorrrrl  ifirlling  j  but  the 
ruin  of  t/iifm  ionaMJ  would  probnbly  ■ppljT  to  th« 
naino  cif  thi»  plaintiflf,  the  omiMton  of  **  d  **  not  ifiMtp 
ing  the  prr>nunci«ti(m. 

«    ftth,  That  the  Hunimona  aalia  too  much,  objecUDf 
to  aendce  Mid  vanance  in  the  name. 

MaoavlaT,  J.— It  only  atatea  aovoral  grtHinda  in 
•upport  of  one  application  1 

Aa  to  the  Arat  otijection,  Macaulat,  J. — ^The 
application  iihould  l>e  to  aet  aaiUo  the  copy  and  aer- 
Vice,  or  the  lervice  aJanet  but  not  the  copy  alone 
witliout  the  lervice  alao. 

In  4  A.  &  £.  iO,  1 1,  a  judge'a  order  to  Mt  aaide  t 
writ  of  Hunimona  and  aervice  thereof,  waa  amended 
by  the  court,  by  inMerting  "  copy  of  the  writ "  inatead 
of  ^ writ}**  ao  that  it  l)ocan)e  an  onler  to  let  aaide 
the  cjpy  and  aervice,  &c. 

ThlB  aummona,  therefore,  ia  not  open  to  the  firat 
objection,  and  the  copy  aerved  ia  clearly  dated  inac- 
curately in  the  year,  and  tlie  aervice  ia  ttierefore 
invalid.  On  thia  ground,  the  application  niuat  be 
grtnted,  with  coata.— 6  Dow.  480 }  8  Dow.  231  f 
4A.^|:.  10  11.  \/  • 


^^ 


■pw"'    -»»• 


CAMrMU.  ▼.  AwoMtow. 

TW  pliiliitif  wm  nm  W  •ll«»w«*  u»  c«miro»«ft  iW  •nrwwi  «l 
•  i^i-mIiw  in  f  l»tni|»  ft»f  .feM  Mt-iM  •  «.  «*.  (•«»*»••  •>»•  •«»• 
ttti.  10  •n.t  II  Vk-.,  clwi|i  Ift.  M.  t)  II  Um  •otww  to 
ihinMlvM  kr*  fu"  ""^  Mlialu-UMrf . 

Thki  Wli  •  Sunimofw  tor  ittwihiir|iH  lb«  a««r«n- 
ilMt  from  dimn  vwUmly  for  ikbl  uinior  «  <».  *i.>im- 
dtr  Ui«  flAtuu^  10  Atul  11  Vie.  eh.  IR,  wv.  9. 

liHerTU|iU>riei  were  fll«l  •ml  •nnwerwl,  »imI  the 
qiie«tioii  WM»  wImUmt  ih^y  were  Anawered  Mtitlkc- 

mng  pMllculeriy*  Intenrogme*!  iUml  »  lot  of  Itnd 
on  Hanilmrt'n  Uland,  ami  his  |«mh1ii  mm\  ufffci;  the 
dcf«*na«nl  BtntiHl  th«t   he  once  owned  the  lot,  hul 
wMmmi  a  moftgiM^e  of  it  to  a  brnnk  tt  Ofilomihuri— 
which  haiiftileU— that,  ihotifh  execi^in  onler  to 
procure  aiock  In  lurh  hank,  It  waa  tt^fi  Intruded 
to  the  plointiflTj  who  therewith  retired  aecuritica  «if 
hii  own — that  die  defeD<lant  owe<l  plaintiflT  £50, 
and  waa  to  receive  ie200,  Iwing  the  amount  <»f  the 
mortgnms  hut  that  the  plaintiff  had  not  paid  him  any- 
lli?nn — that  the  farm  ha«l  aince  liccn  aoUl  under  a  de- 
cree in  (Chancery  In  the  State  of  New  York,  aa  WK 
aeta  of  the  bank,  and  it  wAa  totally  loat  to  the  defen- 
duit— that  he  had  no  right,  title  or  intereai  therew 
at  law  or  in  equity.    He  a«lmittod,  however,  that 
upon  the  Chancery  aale  it  waa  lM)ught  by  hia  attor- 
ney, Mr,  Myera,  though  he  denied  itii  Iwing  for  hia 
benefit.      He  admitted,  alao,  that  he  waa  in  p<»«wa- 
aion  of  the  farm  atill,  and  had  it  worked  on  aharea 
with  pemona  mentioned* - 


•t« 


> 


'\ 
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ltd  iMvHig  •  ligdl  Hi  half  ih«i  rnift  •ml  U>  tmtuun 
frntiki  wkirh  h<t  «tnuiii«rilfM|«  Intt  aJl  cif  whkh  hn  r»- 
pr««ii^t«Hj  M  Mug  imiW  mortf«fr  ui  th«  M\  vwim 

^A  rfw^itufn    AR^  ttip    nnfH#   fiti!*nttftftgtt "  -titrt  wluift  ma 

to  prrvrni  lh«*lr  h«^ng  Altiirhnii  »n«l  ihtl*!  umltir  vtltMl 
ftl  •h«rtf  *■  wl«. 

MArAtiLAT,  Jr— I  ftniMX  tttAw  ihn  plalntif  to 
c<mlniv«rt  iHmm  Aniwrrv  by  allklavit.  It  in  MM  U> 
httvif  lM*«n  rf^riiM^d  hf  iKhi^r  judfdf ,  ami  t  tlo  ntil  mm 
that  Uw  pldintiir  cMn  mbul  Umi  Miiw^ni,  if  fmii  titd 
tai^faeUtiy  In  thiitnM>lviNi.*-~8«w  ilatuto  4ft  (}«o.  III. 
«ii.  7 1  3  Om.  I¥.  eh.  8 — lniffm)f«t<»HfM  muat  li« 
(bOf  •niwi'rml.  It  Om.  IV.  ell.  3,  tee.  9\Jif^ 
mkj  kMiM  iHKwitlistnmliitf  ra.  tS/<— 4  Win.  IV,  rJl. 
10,  Me.  i  I  10  Hid  11  Vie.,  rh.  Ift,  mn%  .1,  i^narti 
ihiU  U  ahtli  be  lawrfUl  to  diirhargo  th«f  debtor,  pmvi* 
d«ft  hn  ■hall  haw  witiifartoriiy  anNWf^mt  nn.<Nith 
iiiterH)ltaU)ri«i  to  be  filod  ami  Mirvml  bfftwe  the  ex* 
pimtion  of  the  ncHiee. 

.8«c.  V— That  vyhen  iiU^rrnfttoHiHi  ara  aitliiflielor^ 
WfWMwtifpA,  and  a  nMvt^fnnct  by  thn  priMmi^r  of 
any  Dii<«ni,  or  vmlittMe  int^rmitt  of  any  kind  ho  may 
have,  or  be  nippoaMl  to  have  (ctxeept  liedding  and 
impirmnnta  of  hoiiae-ket^ptng,  not  exceeding  X 10) 
mad«^  tmcfvrtU  pay*Hf{the  rlmm  agaitut  him,  to  the 
iitiiifWtion  of  the  court  or  judge,  mich  prinoner  shall 
be  entitled  to  hia  diarhaife — bat  not  to  operate  aa  ■ 
diicharge  of  hia  liability  to  pay  the  daim  for  which 
he  ia  in  ctutodf.  -.■-  .-^-i:-_  ^^-^ --  -^^^ iti^-i. :. 
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flM  tAawwra  tiitMHir  in  in#  Mt.  ftiiti  tr*  C^^^Nl 
ihKm  lo  b«  mii»)  ■•ttn^UMry,  «>  Am  m  In  •MiU*  iht 
.tf^friuUitl  to  »»>•  akrMl(»,  m  •n»*mim  •»  HWfW 
mMit  o^itt  Hf»»«i  rtUi«,  rbim,  lii»#«'«i  Of  a««nmiHi,  At 
bw  M  i«  t^Mtf  or  ulhrrwUw  how*wvpf ,  m,  to  <M 
imH  o^  th#  l«n«l«  Of  tf^hvr  nct>t*«w*jr  itwrnMHuHl  in  iM 
■iwd^ni.  •ml  any  ciih««r  pwpfrty,  nttd  m  |Mif«oiMl,  of 
Ihn  .kjfcwUni  to  Uie   pfeiinylT,  towinki  poylm  Wi 

eloim* 

Th«  only  ihlnf  Ut  to  dutefwlwi  on  whti  U'rnia  •■ 
10  viltM.  Pnrh«po  •  ftlioril  •Mignmrnl  to  iho 
plalniiir  In  Innil,  or  to  tj^y  wiy  iWot  fw**'^ 
Ihofvlyy  in  riNlurtion  of  iho  drhl,  wouia  do,  lenvlnf 
ihfl  pltintitr  U«M«  to  tccount  am)  tt  Ubeily  to  pnv 
(34^1  ■ifttinNt  Ihn   dnfoniUnI  l»y  oxtcution  •K«inat  d*^ 

fffmlant*!  land*  or  gooda.  > 

^      PHaoMir  dliM'harffwI. 

Pif  RJfBShho  ft»rm  ofonirr  wai  alVrwafda  •at- 
lied  by  tho  a|cnta  of  both  |)articNi. 


EOOLM   ▼.  JoNHfOW. 
buflMf; 


tiM  niKHMIytry  of  •  hill  of  rnatt  it  aot  an  iMuabla  pl«{  » 
pU«  <Wnxin«  Um  r«tain«r  It. 

On  the  28th  of  8«pl«nib«r,  IH48,  a  mimmona  waa 
obtained  to  iot  aiiido  tho  inteHocutory  ju<l|iiient,  and 
for  leave  U>  plead,  on  an  affidavit  of  mertlt. 
AMnimpMt  for  billn  of  coata  In  Chanoery, 
Yonufr— Home  DiKrtct,  where  th»  aiiisea  bafja^ 


Si  n^rihyiiii* 
TIm  ilM<kifiO<iii  WW  iiwwil  Oil  ill*  |H»  iftA  liilf . 

#iin||iMiiil  WW  mi^mM  an  iIm  vm  oC  Ahiimi  Imm^ 
MfMIl  ill  AitfMwnifMW  rnlipfwd  by  |ifciifiiiir  iif  «^*#i||* 
lUni,  \wf  ■tatutfi,  Whitfi  llila  w»«  Unrt  iin<HNrii  Ut  tiM 
drfriMfaini,  m  wkm  mmm  «C  MM«mii^l  mm  0v«ii, 

On  ih«  'i9lh  tiif  H<t|ttrmhf*r,  ratmrn  w%»  ilii»wli.  || 
WM  ohirclMl,   In,  TtMl  lli«  MimtntNi*  wm»  Unt  ltl«. 

tiwi,  TImM  iM  4«>6Niii«fit  aIkniM  ii<iI  Imi  IllltlWIMl  10 
fkm^  •  (Wial  of  iIk»  Mrvk*  of  Mil ^3  IK>w.  it  19, 
417)  I  CM«,  (Ml  H.C.  I  i  Dow.  |I9(  I  Ho4  IMi 
I  Dow.  N.  8.  HI  A I  9Jmim,m^\  tW^.H.ti,  liO. 

3rd,  Or  doiijr  ihii  rvttiiiHiri  iho  plninii(f*t  wit* 
HMO  to  pmvt  lli«  Mtit0,  Ixniof  In  CttfiifMt,  tnil  It  buiini 
IntptNwiMf)  kt  olHttiii  hit  •ii«tul«n<'«  for  th<i  noxt 
•MiMtHi,  ihmmh  it  mifht  bnvo  bm«n  dtmo  hftil  iho 
dcf«fiil«ni  |il(<tii|ril  ^f/oTtf  iho  !)im1  of  AuKUHi. — 9 
Chy.  Pmo.«Hl,737. 

MA04t;LAr,  J. — It  Hm  Mimi  diwidm)  th«t  non- 
floliyorjr  f^lho  Mil  of  ccNrtu  wtll  n<rt  \wi  •IIowihI  m  ■n 
ItMMiblo  plott  {  of  ecMirM  K  pJMi  ibinyifid  (hii  rntaini^ri 
wmtltl  hm.  BtH  t«  «Hmtt  tltat  filra,  wmtld  br  tantiii' 
niMunt  t»  jHittinK  ofl'  Ui«i  truUi  aiul  tbo  ikUjr  ui  B«t 
iBti«Aictiml]r  unrfNJtitMl  for. 

It  Ui«mf(im  rMMiiitilo*  mi  aiiiiliratiaii  alUir  •  thai 
kM  Iteeo  lost,  ami  tb«re  it  no  liii^  now  in  m(t>r  to  tb« 
dofofulaint  lo  iimcium  wb«t  bii  n«riii  •!«.  If,  tbrr»» 
fbre,  be  ii  wtllinf  to  oeoopt  cbo  appltootNin,  reotnctcHl 
••  |0  botb  ploaoi  be  amy  bow  mi  onlor  oo  |wyiii«nt 


I 


l|*HUAft  ••  mtt»^9* 
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tug  OiAl  MCll  !•  Ik*  |>*Aii<  «il  hM  4tltii<'«. 

i'«r  It^fl.  '"Til*  siiildrslkMI  WW)  r«MW««t  t|l«  MM 


.\ 


Ky     iiilllill  wlU ImI  Iw  MrtMM  !•  Hi*  mM  •!  UM 
tNilltb  ^ 

On  ilM  iSih  of  D«««tiilMir,  1d4§,  cmmm  w«f«  mati 
(br  iK««  fiUlfiliir. 

Thff  (trrrniUiil  hail  ftn  t}fii#ff  lo  r«»via«, 

•inieli  <Mii  i>l  ih«  t<inti«r  mxtlion,  vis.,  e4Nil«  ufiMiiig 
(iowir  ut  iruil  un  lh«  And  oceaaUia,  t 

Thfl  cMi^  wii  Uik«ii  down  lolrtel.tml.  t>]r  t<mMiil, 
reffirrml  lo  irliWniiwm,  by  nil«  oT  nki  |mui,  with«»ul 
ity  v«nlkt  twinf  i%li«ii. 

Hm  f«i«f«tic4i  pntviHl  alKifftiv*,  wiUifWt  tbi^  Aiull  of 
iHlMf  pAftyi  *n<l  ^<'  <^**<"^  ^^  tm\i9n  agiiiii  to  irlalf 
tin  til^inurr  otH«in««i  a  vtfilkt,  iml  <U*Mra«l  to 
III  the  floala  of  both  occmUnm  )  the  fornier  m  uiKin  a 
rMMnet,  at  U  wnnu 

Se«  5  Bur,  2(J93 ;  TuM,  833 1  3  B.  ^i  B.  80«  |  t 
Uinm,  U7  J  I  Frk«,  310  j  6  T.  B.  71,  144,  131  j 
8  Dow.  372}  5  M.  d|  W.  87|  7  Dtiw.  844;  1  Str. 
800 1  I2fll>*W.25;  Rule  y.T.  2  Wm.'IV.,  ■«5«. 
•4  >  1  llllC^  W  ^^  4 IM*  W.  Wai  7  P0W.3P i 


.i 


ai,  .1 iMhi(iMgli|iiliiitiiii1^jiiil  .4ift 

Ti  if  -11-  [^iiiiMiaff ainiiiiiiiiiii V I  ii  rniii  miIii^  u^  «« 


V 


■I 


l^Vnt  111  I  WiiMNi  OB  AwmiAii  t>  M.  A  W.  fl§ | 
2  Wa.  866 1  1  C.  Il  M.  20af  2  Dowl.  123 1  % 
Dowl.  872;  1  Dow.  884,  Jcc,;  Tidd,  H.iP.  ]i61|; 
Arab.  Pr.'^62j  8  B.  &  A.  383. 
^  Macaueat,  J.— If  ther«  had  been  a  veidict,  lub. 
|tet  to  ft  raferenco  ttAerwmnii  lot  Mide,  and  noChinf 
Mid  rMpMttqg  coata,  the  |>laiiiUir,  succeeding  on  the 
aecoad  trial,  wb«dd  not  be  entitled  to  the  coata  Q^lhe 
former  trial.    It  it^nalagoua  to  a  venire  de  novo;' 

The  reault  of  the  cMei  to  the  preaent  time  «eenia 
to  be»  that  except  in  caaet^f  romaneta,  when  made 
auch  by  the  court  for  want  of  time,  &«.,  if  a  oaae  goea 
down  to  trial  a  second  time,  the  party  mcceeding  ii 
not  entitled  to  the  coita  of  the  former  one,  aa  where 
the  failure  on  the  firat  occaaioh  baa  been  by  the  act 
of  the  lyutioa,  imd  Ifi  niany  instancea  even  where  it 
ia  by  the  «ct  of  the  court  or  jury. 

The  caae  in  &  Bur;  2693,  aeemiT  virtually  oveiw 
Mled.---See  1  G.  di  M,  3. 


■••;  ■£' 


ttouii 


*. 


;     ^  JddMnff  iMw  cami*  to  mtti  a  aO^. 

4|il^iiltiirwill  be  altowcd  to  mU  a  new  count  to  maet  th«  de- 
&adintHi  Mtpoff,  provided  it  be  for  a  c«um  ct  action  already 
ambraoed  in  the  daclanUkm,  the  defendant  haTiog  leave  to 
plead  dt  wmo. 

In  1848  a  iummona  waa  obtained  to  add  connti 

for  goods  lold,  board  and  lodging,  and  account  stated, 

to  a  dedaratioik  coniauuiiganiiglecoimtfortiioney 

ptid.'-  ■  ' 

The  defendant  was  b^dtobail  for  16/.,  money 
paid^  and  the  eanae  wti  apparently  at  iMlie,  bat 


/ 


fbryn^rtttwlMimigiii  ^wiMW,  when,  owing  to 
^Mtednnt'M  iilniijti  m^^M, H  wan  dlMovrnvd  thnt 
the  pIntolUr,  to  mmH  il,fboiild  hnv«  <MinKl|9K  lui 
whole  dennnd,  which  he  hnd  net  done. 

praetiee  w«dd  nMdmit  ef  the  Mhfilion  oT  ooiinte 
^  MW  or  Mldittoanl  onueee  of  netioo,  not  merely 
^trying  the  onuee  of  notion  nlrendy  oontnined  in  the 
4tclnintion«  ••..,*.■,'■:■■■■''■■  ■>'.■  *■•!  •■|.■^■  ?.,?'';;/ :i?^.s^^-.'»' 

CSOd)  iMoofe,  880)  6  Tnonl  300^488,  41^ 
flS;  iBfnr.  667}  8  Dow.SVlL}  8J},lilf«  i^f 
8  II.  k  Seett,  888)  1  Btaif.  N.  S.  170)  3  Seoct; 
Sift)  iDiMf.  178. 

IIaoaulay,  l^-Ojp«i  the  plniallff >•  Kilii#l|hi8 
tottofoai  thetrint  fornmy  ennee  of  tdiii  90(  nl* 
v^eartmekd  ia  the  tMnrntion,  «ce^  ht  thr 
pnrpoety  end  to  fkr  ctij  ne  nuqr  he  neeemrf  to 
maelthodelinidui^e  plenof  aetoff,  I  think  the  nnOi^ 
crto»  nwy  he  g^n«l8d  o»  pnyment  «r  floi#,  iWMl  1^. 
lewe  to  th»  dnfcndwt  tpyiend  d»  mm  ^  ;^  f 


i. 


"■■s*»ii 


IfoLtoa  ▼.  Moifio. 
tun  %•  tilHn  «tt  t|»  p;fflumt/f  inlo  eoect  Inim 


Sonmone  to  pay  moMj  bto  eonrt  in  nmmipiit 
b0ftM«4«riw«tkiiw  See  1  Mm, 98^)8 IW' 909; 
8  l»0ir»  48Tr  8  D^m^  70^  7980  Bl8|<  H.  &  t83. 


^^■\ 
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ft,    ''•■ 


"^'%,^i^ 


QUAMUm  M9Wm 


:  If AOAUi^T,  l/--ft  wodiii  MMB  tdfloltiille*  Vol 
mine  be  afterwifda  plMulad  to  the  deeknuion. 


A%' 


mu  ^  (Hfll  to  DMrM  Qmri^JMU  Ptmqid  m  lodltk§ 


A  writ  oT  trkl  oMy  fo  td  Um  Dlitriet  Court  bk%mdt  whm 
.  ttMra  ttrt  UtfM  eounti  ia  tb*  dsekrmtioo,  upon  tb«  plaiatiH 
.  ^,  tntarinc  •  mUi  froMfii<  M  to  tU  tlM  coqntf  Vat  OM. 

A  ■ummoiii  wu  obtained  for  trial  in  Dliiriet 
Court. 

The  aflUlavits  did  not  ihew  what  the  counll  fk 

the  declaration  were,  or  the  pleaa,  except  that  it 

was  broufht  on  a  promiieorj  note,  and  thai  the  pleat 

were  nonfidt  and  non  atmmjmt.  **'  ^     '^ 

--The  note  waa  for  1000/.  bearing  interest  from  date. 

The  insufficiency  of  the  affidavits  was  objected  to. 

It  was  stated  that  the  counts  were  three—one  fat 
interest  and  an  account  stated ;  but  that  the  j^ntiff 
had  only  one  cause  of  action,  via.  on  the  note. 
vMaoaulat,  J«"^Up<m  entering  %,  nolle  prtrnqmi 
to  all  the  declarationi  except  the  count  on  the  note, 
the  application  may  be  granted.  See  2  Bing.  N.  S. 
167;  2  P.  &  D.SIO;  10  A.  &  E.222. 


Bopt  V.  Sim. 


eiefi.. 


•r  ^^^w^^j  ^n^w  »  ^^vw  wif  jr^ ^^^^^*appwe  . 


■  I 


»:  "  .-'Si:  , 


Upon  Am  nnrHtsliBn  «f  tfit  ditedtat  in  ths  rait,  rmfimliim 
wiUb«stay«l  till  tht pWotirh  attanMy  itaiUiWuiant 
topRMcats. 

On  the  1st  of  September,  1849,  a  sammonson 
A.  B.  an  attorney,  was  obtained,  to  ihewvause  why 


/vij^i 


DO!  mCllOM  ▼.«■»©■  W  AL.  if 

IS  piMMdiap  iA  tbk  aetioii  iliould  not  be  My«d 
until  hk  wMimat  to  pcoMOute  be  fUed,  or  ,why  ell 
proceedingi  ehould  not  bt  iii  MM»e,  pa  froundi  dit- 
cloeed  In  eftdevite  Utik 

^hert  WM  »n  efldeTit  of  the  plaintiff  denying  the 
hevirf^  inrtnicted  or  etilhofiied  the  action,  or  willing 
it  continued.  '-■'.'■'"'   ■..- »^-4  i^iH':«'^»ijii«^  ■' 

To  this  H  WM  objected,  that  Ae  iummoni  thoWd 
be  Mrved  on  the  plaintiff,  and  not  on  hia  attorney,  to 
flay  proceeding!* 

The  application  aeemi  to  l»v«  been  mtde  tm 
behalf  of  the  defendant,  not  the  plaintiff.  1  T.  R. 
12 1  1  Ch.  B.  IW}  8  Dow.  496,  198,  498 ;  1  C. 
M.fc.R6*,402;  18M.atM.702j  Hubbwtv 
PhiUipa  much  in  point,  2  Dow.  707  &  14,  L.  J,  Ex. 
^108,  S.  C. }  11  Jtt.  M4 }  2  Ch.  Bep.  170, 171 }  8 
B.  &  Adol.  785 }  16  L.  J.  Q.  B.  889  j  Hoakini  v. 
PhiUipa,  9  C.  &  P.  596 ;  8  Bing.  N.  S.  801.     - 

Maoaulat,  J.— I  think  the  order  should  go  to 
nay  proceedipgi  until  the  warrant  to  proaecuto  it 


■     Don  NicHOti  V.  HinoN  it  m^ 

Amdieatioa  to  add  to  a  daelantion  In  «jectm«t  a  d«»iM  ^ 

thacaM.'  .     ■-■^■,;.. ■;..,,,;  ,:':;V'-  ■'^'.■■■■■\    ■•■■■■■'.-■:'■•  ' 

A  iomiiiom  wia  obtained  to  dUl  n  <Soittt  to  ilM 

doclantion  on  the  domiae  of  Chailet  Bice. 

Itwaa  awomthni  iaane  waa  joined  befoi*  ImI 

Home  Diitiict  MMOO,  in  wMch  diitrict  H^nrn^ 


utc%  ftom  one  ClwriM  Rle«  who  ywftmtd  to  be  tfc* 
gnuitM  of  the  Onmn,  and  tlial  ibe  pUiintif  *■  tttor" 
Q«7dMmedUaihriMWe  UnttlMdMUntioii  iluNild 


*^TWt  application  waa  oppoaed  by  th«  afldaVit  of 
the  defendant  Heron,  who  awore  thai  'Chaitea  Sice 
wai  the  oHginal  nominee  of  the  Crown  j  that  in 
179^,  before  the  patent  iaB«ed»  heaaaigned  under  hie 
hand  and  aeal  all  hia  right  and  intereac  to  Thomaa 
Moaley,  and  undertook  to  gtre  him  ft  title  deed  aa 
.  at^n  aa  a  patent  iaaued;  That  Moiley  in  1799 
•aligned  to  Samuel  Heron,  the  defl)ndant'a  &ther, 
and  bound  himaelf  to  give  a  deed,  &c ;  that  poaae^ 
i^ti<m  h)ui  been  ever  ainee  held  by  Thomaa  Moiley 
and  hia  flunUy ;  that  large  improvementa  of  gratt 
value  had  been  made ;  that  a  patent  iaaued  in  the 
name  of  Charlea  Bice  (but  iekm  waa  not  atated) ; 
that  many  yeara  ago  he  died  and  left  the  province^ 
ftnd  had  not  aince  been  heard  of,  that  deponent  can 
'  aacertftin ;  that  no  other  Chailea  Bice  ever  had  n 
right,  bx.  ftnd  that  on  the  ith  of  April,  1848,  the 
dftte  of  the  alleged  demiae  of  the  leaaor  of  the  pla>». 
tiff,  no  peiaon  of  that  name  wm  in  poaaeiaion  of  the 
premiiea  or  toy  pert  thereof.    Ch.  B.  036;  8  Ch. 
B.  808-<«  leeenrer  appointed  by  Chancery,  added 
twoyearftftAerauit;  1  DlhlL  173  ;  1  B.&C.  121 
9--4Bnn  eot  extended  mdeai  qtdte  eleir  no  tejaaiice 
woidd  be  donej  6  M.  G.  10,  84;  Doe,  ex  dem. 
.Bftcon  fc  BfydgM,  ID.  kh.  954;  6 Bing.  N.  & 
MO.    A  oowi  •diiBii  after  tiie  tiitil  on  i^nmi^  lM«t 


DO!  momms  ▼.  mumw  it  aw        lili 

tlM  IMMT  oT  lh«  iriaUUUr  WM  not  «U4Mv«d  10  «b«ad4N| 
th«  d«Bi»iU«iM»y  mimd,  or  to  oxdudo  the  dvbnm  ) 
in  evidoMO  M  OB  tho  ftrat  thai.  v  »fc4 

If  AOAVLAT  J.— I  do  not  think  thto  to  n  ctM  in 
wbioh  the  nmeodmont  ought  to  b«  gnuited.    Tl^, 
eflbot  woukl  be  to  aid  n  (Wfty  who  hM  taken  • 
conveyance  fttwi  a  pei9on  not  in  poMOMion,  againat 
thotw  who  have  been  in  poaaei«on  ftftf  yean,  under 

otreumitancea  renderinf  the  idmtHy  of  the  peraon 
under  whom  he^^:,daima  a  material  quertion,  and 
which  might  if  thla  amendia|||,^ipif  .^Wt«l  be 

evnded. 

I  do  not  feel  at  liberty  to  grant  the  application  on 
two  pounds,     lit.  Became  its  object  ia  to  amiit  • 
party  taking  what  may  be  a  pretended  title  by  re- 
■ortiag  to  the  title  of  a  perton  out  of  poaieMion  tat 
gfty  yean,  through  and  under  whom  he  ia  not  ibown 
tobe  entitled  in  point  of  feet,  though  oetowibly  ao»iP> 
thetiimiilyMnnintterofdiiputo.         /  4  v 
.    3ndly.  BeoMiie,if  the  toaaor  of  the  plaintiff  ha«s 
oooifvyniioe  in  1848  ficom  the  grintee  of  the  crown, 
the  efect  would  be  to  enable  him  to  evade  the  quee- 
taon  of  identity,  end  alto  the  objectiun  to  a  conveyance 
«seouled  by  n  pMty  out  of  poaaetaion  upwarda  of 
fer^yMia.    See 4  Wii.  IV.  ch.  1, aec.  29. 

It  it  not  nn  nmendnient  calculated  only  to  meet 
oUeetioiia  beride  the  merita— or  to  iupport  what  ia 
oiherwiae  ippueiitly  a  meritofioua  tiae— but  to  a»- 
in  ip  tiwexpd«att  of  thoae,  who  tiU  the  conirary 
ia  diMiim,  muH  be  pieMiaied  to  have  the  better  right. 

a|ld  it  !■  mot  pi»iWi|iliTdf  ^^mMM^  ^  ^ 


1  ♦-1* 


Imm  on  Ui«  oontnury.    It  wm  mid  bf  kit 

Ihftt  Im  pwvhaMd  willioMl  kaowiag  •mpkka%  akoni 


U 


/. 


^  I  4»  Ml  •••  iMt  lb«  l«Mor  of  iIm)  pltintif  to*  iBr 

pMVliMiAB  W  WlAotHj  COtpfMi  OT  hnpuMf  |9  W' 

lk«  BMM  of  liM  gmaier  <<  tb«  erovm  m  » iMMif  li 


iMift  to  annd  dkmvd,  wtMB  tlMM  WM  •  4wbl  M  to  ^ 
li  dhtoilmt  wM  iQ  mmmI  10  or  U  dtjt  ttm  j^pntot 


On  IM  oBl  SftfUenM^f  I9i9|  B 


for  Imitv  Id  •bimmI  fbe'fiiflu  dmnurrBd  |o. 

The  opUidK^tlie  ooort  wu  proiMHtiic«d  on  the  Slfl 
Aoijutl  lui,  being  the  Mcoiid  Tueoday  after  lut  tenn. 
At  the  leqnen  of  the  delendanf  ■  eoonaely  tUae  wu 
given  to  appljr  lo  anBend,  bni  whether  within  ten  or 
Ibarteen  days,  WW  a  point  of  minnderiinndinf. 

The  defendMtl'i  oouimI  noted  it  at  a  Ibnnight, 
within  which  the  apptieatio*  was  «id  to  be  aaae. 
It  waa  Mid  the  oAeef,  Mr.  Aideahnnt,  noted  it  ton 
daya  {  l|r.  RoUaaoB,  the  Bepofter,  fourteen  daya. 
The  ton  daya  hadeKpired-^bot  not  the  fiMrtaea. 
The  ^(iMitionwaaywhether  the  court  wotddgiire,  under 
theaa  foeto,  tiB9  to  plead  beyond  the  ton  daya  which 
hadeniied* 

ffAOAULAY,  J^^-lfjrown  leeoOection  iathat  I  ftin 
Matod  toft  daya>  bat  owini  to  the  next  BMntfoned  caai 
havii^  been  by  the  CUaflnatie^  aBowad  atetai^ 


'¥% 


Mr.  MMmm  to  wiito  4omu  •  fottnifM.  On  eom^ 
^u^  dMM,  tito  ttrtniilu  tmmm  to  M  to  Itof*  MP 
pifwl  ImAmv  tfw  appMMtton.  Ikrt  m  iIm  MMrHi  Mi* 
•woni  to,  mmI  M  th«  oovft  wwi  dtiipoMd  to  gnat 
IM^  to  fkmA  Ummktj  dier  th«  eoMidenrtkNi  of  the 
d«aian«r  te  •  nowl  tad  impoftont  cms,  mm!  m  »o 
judgnMit  WM  AbMlotoly  mitored,  It  b,  1  think,  btttor 
to  grant  th0  ordnr.  8m  1  H<mI|m,  144 1  4  Q.  B. 
64fi{  16  lir^O.B.  90|  I  0.  B.418,  8.C|  1 
Seott,  8#4|  i  Bing.  N.  8.  461,  aO.  The  coort 
might  hft^  allowed  the  defendant  to  withdraw  the 
itwnutrag  and  plead  at  onee.  It  was  only  diiferrad 
to exaet  an  aAd»vil<if  vmilk  I  Bii|.  N.  &^ 740 » 
iSeottilM.      •#■■■■'••     •      •      ■■'-  '--■"^■i 


.  As  ..I     1 


Watt  v.  Bioil. 


■f 

Jy 


'♦»<■ 


,    ^\  J 


lit  «oait  wUl  B0t  Ml  aifi(t  a  pl«.  ttttlMi  a  dMT  MM  il  taad 

ia  mid*  oat. 

On  the  lit  of  September,  1849,  a  lonunons  #M 
ohtained  to  wt  aiide  the  pka  of  ■ei-off  on  ftound 
dedaiediaafldaTH,l».  •>    r 

The  afldavH  of  Geo.  Kerr  mM  that  a  written 
sni<|<i>^Miig  glreii  hy  the  defendant  to  the  pkintif 
on  the  SOth  of  Mareh,  1847,  to  pay  to  hUn  or 
Older  ie02y-4wo  noiMhi  aAer  the  plaintiff  and  wife 
nad>  a  d»ed  to  the  defendant  of  certain  premiwii 
wMaproniaorxnola!  that  «id  Kev^  itnt  a  credi- 
tor «r  the  plaiiitiff,  and  ioeeded  to  tone  amagemeat 
hy  wUeh  he  nieaied  a  awftiiga  ha  Md  in  MCiiritj 


**. 


* 


im, 


CWAWMRI  ABMSTfi 


J*i 


itttMMiivtiit  Um  ifoniid  wnrUiaf  which  Um  pUuMiff 
tiidofwd  to  Ilia  in  blttak,  ••  mm  m  givMi,  la  liM 
plWtMM  of  tkm  dafeiukal  who  ka«w  Um  dr«<Mi> 
•iMieM^  tad  tlMt  Um  mM  Kerr  fuppoMtl  H  to  b«  d 
BOM  Mfotitble,  dic. :  Uuit  It  wmi  tnnnferred  hy  Um 
mid  Oeorie  Korr  10  Dmwmm  Kmr  hoiMMrtly,  uid  for 
•  bt>a  ftiia  coMidenUon,  •nd  UuM  uaIom  allowod  to 
rMov«r,  ■  niMiifeat  Injuatieo  woold  bo  dooo  to  him — 
•ad  jkf  that  tho  oot  oOT  was  allowod,  ho  would  b«  d»> 
Oawlad  out  of  hit  juM  righto :  that  the  Mt-off  (a 
proBilMory  aote  ia  1848,  for  J840  odd)  aconied  after 
the  aMigaoient  fnmi  the  plaiatifl*  to  (leof|e  Kerr  was 
payable,  the  deed  having  been  given  two  daye  after 
the  date  of  Uie  above  maalioiied  iBftnmianii  wkklii 
cowtitnted  Uie 


The  defendant  denied  repreeenting  it  m,  or  inteod- 
iagloghre,  a  promi«orj  note :  that  in  July,  1848, 
he  (Geo.  Kerr)  beeaoM  bankrupt,  dso. :  that  In  the 
arrftBgement  H  wai  undentood  he  (defendant)  wm 
to  MtUe  with  Geo.  Karr,  aeeooate  exieting  between 
them:  that  Dawtoo  Kerr,  Oeorge*i  ikther,  knew 
of  aad  wai  preMBt  at  the  anrangement,  and  the  de- 
feadaat  oomplained  that  the  tnniler  to  Dawfoa  m 
alleftd  operated  to  his  pnrjttdioe,  having  claim 
agidaet  Oaofge'i  eiMM,  and  that  he  proved  befora 
Um  CommJMioBW  of  Baakmptcjr  £34  and  upwaide 

lU}. 

M AOAtn.AT,  J. — ^Diwioii  made  no  aftldavi^— the 
pbaaUffanUieriiadhimMMBgUueMit  Geo.  Kerr 
in  Ua  aftdavH  <yimplaiw>d  of  Um  defeadani-Hiefen- 
daai  in  fspljr  oO«|ilaiiMd  of  Goofga  Kerr. 


\ 


tWV  "" 


MS  m 


V.  moi. 


•  rtglit  to  piMd  tW  M  i# 
It  to  Ml  aBiiiti  feMMilMi  4»  mI^  aMtiw  of  tk# 
MMff  wMii  •  vi«w  10  diwmrt  OMqt«  or  th«  luil^Vli 
ih^  wrilb^  or  that  it  did  not  ftocnao  boo*  Ma.  8ii 
4  U.  C.  R.  S00|  7  TaiMt.  431|  4  B.  |i«#r44*, 
1I49,49«{  3  Dow.  898;  5  B.  IkAd.  M|  1  l.itP* 
«7t8adl0.4aiS|  TMooro.  617|  2  Dow.  88li 
|Y.iil.M8|  4  Dow.  68{  41^.  IIM;  9  0.  M * 

'  I  lMv«  iwii  ibiMd  nf  MM  to  wIM  i  plii  fMN^ 
^{  t  noffHortMM  ddoaeo  hma  been  Mt  Mide  tiiintMt 
dM  ■■■iiniifi  of  the  plaiaiif  would  therebf  Miflbtf* 

It  to  Ml  ft  qmtlieo  beCweea  Geo.  Kerr  and  lb* 
daftadaat,  bat  a  tbiid  perwm,  u  aMignee  to  Oeorfi 
ienr.    ItBMTttMM  that  the  aet-off  waa  «n*i!^ 
oraaled  to  order  to  meet  tbia  aetion^and  UuairwmMm 


I,  and  ao  Au-aa  the  aAdavHa  iled  in  the  pliiip 
ttTi  bebelf  fo  to  Impaga  the  eonduet  of  the  defi^i^ 
dant,  berapeb  the  taapMatioMb  .A^^^^M-^rit  P-^'i\*' 
I  eaonot  »y  ft  OMe  offtttnd  ia  nuKle  out,  and  wHiriT 
o«c  H,  I  apprehend  the  atflhorttiea  woidd  not  warrant 
Iba  eowC  toterfeitoc  to  auppraaa  the  plea.  I  nnat 
diaebaifa  the  awawiiioiiai  aoala  to  be  eoata  to  the 
«a«a.  8e*8  li.aiW:ftll}  lOM.  It  W.  804| 
5  Btos.  N.  8.  688;  7  SmII, 846;  8  M.  l»W.48ti 


llll.4iW.84. 
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T.  Boa. 

^ll^tt^i^^^ .  ^Jjj^B  tgkUk  a  liaaRilfariia  avaad  iiM 
riliiiif-1  -r-*^^^^  lirrTr--  -g"^*^  lala  cwMMt 


V, 


•u.. 


e«AMMB 


1 


fli^llk  «tm«  •  wtmunatm  calliaf  upoa  th*  Immt  of  lb« 
pkiKtif  IQ  •h«w  cMitm  wkf  iIm  Judgment  igliMI  IIm 
iHMl  «j«tc<or,  snd  all  mbMKiutfnl  proc««difigt  Ui«ffvoil, 
tkotM  not  b«  MM  Mid*  lor  tmgularity  w^th  C4MN», 
on  Um  fnnind  that  th«  jiadgnMSl  was  enlenid  afiinl 
Ui«  e«ai«U  «J4*olor,  alUir  the  (WMUit  in  poaMMiioii  had 
PBUired  into  th«  conaant  ml*  and  Al«d  an  appMU^ 
■nc«  and  pl«a  in  purauano*  of  th«  notio«  aarrad  oo 


ky  hia,  acrttinc  forth  that  the  action  waa  brooght  for 
the  north-weat  qunrtar  of  Lot  No.  18,  in  the  lat  co«- 
e«aiion  of  Teciunaath,  ii|  the  Diatriet  of  Simeoe— 
then  in  poanarioa  of  WUliam  Tyrwhitt,  aa  purohaaer 
th«r«of  t  thai  a  deolnratkNi  waa  aenred  on  Tjrwhitt, 
JiMliS  BoliM  to  appanr  and  piiid  in  MIohndmna 
TomlaM:  that  in puraunnce  whwaof daponart, na hit 
nttoniejr,  did  appanrand  plead  to  the  laiddMlamtkNi 
on  the  9lh  November^  1846,  and  alao  on  «une  dey 
•Meied  lato  the  iwmI  eoMent  nde  la  aiieh  eeiM  t 
that  jvdgmeot  agaiiil  the  eaaeal  e^tor  whi 
eatoied  in  thia  enoM  oo  the  19lh  Febranrj,  1847. 

CeiNe  wna  ahewn  by  Onrkam,  pleintiff*8  attorney, 
who  iw<oi«  thil  he  aaeirahed  the  Cimra  Ofloe,  and 
ippeeieaee,  Mr  gp«n«t,  nor  plee,  weie 
•■  '■to  ff ewm^p,  pmyi^MW^      mmtnmmw 


Ml  MM  IMf.  MO«f  V» 


Mf 


Tm«  »  HUi^  Tm  M^  ti^«iNill%llfb 
Caiw«a,  likffk  of  ik«  yiMt  !•  ^|imml|  (Mipi 
lMidbM«  Milvrvd  dMMilll^^^-  ^^   ^^ /t' 

omnmm  tai  fli»  liM»>  mImwiI  by  ihm  ImmjM,  «t 
dM  HaM  iiatwl  in  Mr.  DmiMMi'e  ftAa«%'H,  lli«7  w«ft 
pfviMiiifvly  MHM«d|  llMl  Um  l«Mal  eoold  Ml 
ii|«l«r«y  tpfiMr,  pkmA^  kM^thtfotm  Ihm  \mmm  o( ^k$ 
ptointif  had  mov«d  ana  Mtmnxi  Um  nil«  fov  Jtidf- 
Mt  MUi.— 8«w  a  JuHM,  MO  i  7  ScaM,  IQU  > 
Mao AULAf ,  J.— U  Ui«  cmu  of  Uou  «x  <!•«*  dtr 
f .  Ro«,  i«  C.  P.  8  JiifW,4«0 1  th«  umanl  Imd  »ppMred 
•imI  fAmAmd,  th<M«h  no  ml*  HmI  be«n  obtoin«id  for 
j«i|»onl  itiiMl  1^  cMud  •i^ctor-^ml  th«  o^ 


obJMled  to  dmw  up  lh«  eonMnt  rol«  wHhMMlIt 
wbMHbre  n  ral«  *•««  wm  moved  uid  obtained  to 
iImw  caoM  why  toch  eonaent  abttuki  am  b«  4ffiwn 
up.    The  rule  wm  nuule  ab^ilmi^  -   "-^.^^^ 

Thit  ctm,  in  eAet,  eUnbUihea  the  refularity  of  • 
eonaent,  nppenrtnoe  and  plen  by  the  tennnt,  before 
the  mle  for  JtMlgnMat  ifiunat  the  caiiMa  eiector  hm 
been  obtniniil^^^'^^  -io^mm^/^.iM'.  i^  i'  >^  A4'.Mf  "- 

Itt  d«i^«  diM.  Em«ry  v.  Bee,  7  Scott,  769, 
the  kmtUord  nppenMd  end  obtnined  nn  order  for 
pnrtieakm,  thoogh  no  rait  for  Jodfpent  had  bewi 
nioTwI.  Th4  leMon  of  the  pbintilT  dki  not  joia  |i 
the  ooMent  rtile,  or  go  o«,  bat  bronght  uiother  e}Mt- 
muAt  nad  the  landlord  mofad  to  atay  proeaedinga 
tin  the  eoila  ware  p^  j  b«  ptr  cwr.— he  wne  not 
tillad  oa  to  appear  tiO  the  rafa  was  obtaiaed.  He 
AooM  hava  tearehed  the  book,  jmI  »«)1  ^  ^m^ 
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^       D«l  nil  •  i0tilk<Mi -'-*' 
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M  appMltiiM  bf 


voHMlMily  to  tpptv  10  m  mw  nH  wMmmI 


im. 


Hi.    H#4Mi  Ml 
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'#, 


4     " 


,.,«? 


Hit      ■ a_ . 


I'  ■  I. 


m 


m .« 


m 

,1k§l  ihii 

iiiftnlolMMioli  BMdthgr  Ite  ytoiaiirt  moftf , 
anet  aol,  iB  fUMni  tMmt»dM7  A9  «sMeiiM  <ir«q|L 
mall  pffooatdiiigi  i«  Um  dke,  InH  mtielf  thair  jion- 
■pp6tiM09  la  tb«  cjeetnmt  book— ^efher  he 
MtrvM  Jbr  <hMn  or  ■ot-4r  ho  dkl,  with  what 
iMidt,  it  not  tlAlod.  ^ 

'.    I"  |B0IOI*''w  nSBV   (llv   ■niiiiinrllB    W^HMHW^^I||^(jp|^ 

Dob  mt  nM.  Qju^MiuLOft,  MiRMirlv  ^Alite 
Soioiu^Bt  or  KoniPb  Coujw%  at  Y<^mI»,^ 
,        iH  nu Pbotowb  or  CUHAOAg  ^^,,^^, 

V.  jboiIABBKOBit     ^        , 

•/'flIaUll'' 

KIvhI  Mf  wUUtUf  wMliMr  ma  Wttt,  10  M  ■|(Mv*^>4PMVlf 


A-,  ^i* 


iin:-! 


.'■F«;7^2^^  ^^  ^^M  VflB  '^hnM^  fltt 


•■-.■>»■ 


g^^S^td'M^^ 


i' 


Ill 


'V 
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bt  c«nd 


Ihit 


I  WodMrwiwirMiitBy  Acbf*  Jbi 
r^tSkif  WM  •  wmBwii  on  Ward*  ^HKmx  m 
jrioB,  lo  ihew  MUM  why  all  proee«ffliigi  had  or 
ttkm  Ibr  tad  on  hii  behtlf,  in  tkit  caqae,  ihotdd  aoC 
he  Mt  aiido  Ibr  imgnlfritf  witik  emUM,  ip  be  paid  by 
Idai— oa  the  gRNind  tlial  aD  meli  |>n)eeediii|i  freie 
iaipropetljr  eatitled  in  the  ilyle  of  the  leooon  oT  plains 
Mi  the  woidi  « in  the  Pirovuioe  of  Upper  Canada'* 
%mag  omitted.  Or  why  the  plea  or  judgment  of  aon 
ipa^  ihoald  not  be  tec  amle  with  ooatato  be  paid  •• 
^Ibienid,  the  aaid  plea  beiag  inappivpriaie  to  the 
adion;  and  the  deniand^  replicatiott  beinf  fanpro- 
periy  entitled  an  afiweMklXQr  why  4heMid  jvdg- 
■Mntahonld  notbeiet  arideandtbe  plaiiliffhave 
iMiftltOieplyoBthe  merita,  on  readin|  eopiga  of 
the  dadamlMMiy  eouent  rule*  appearance,  plea,  de- 
vnad  ^Tnplieidion,  and  alUavita  lUed. 

liappearad  thai  by  the  ohansr,  the  name  ef  the 
iMMMiPplabtirwai  at  above.  Ttiatadaebivimin 
<i»'Mg">  Ar  lalD;.  Mi  eoaeemioa,  Soarim,  Wemam 
INiliifll,  in  ihia  eama  and  on  the  i|in||0  dnn^  of 
#•  nh^ve  named  Imm  i#aa  lenred  en  Wafd»  at 

in  DOiaaarion,  dndng  the  YMilion  eC  litt 


8iii.&«si, 


Bl]ia>f  eMUNi  WWMiilD  101. 


iBteraneBtilled  f  JolmBMoiitbe  demtee  oTth* 
OhtaeflUor,  PirMidMit,  and  Scholmn  of  King*!  Col. 
lege,  tl  T4A,  ▼.  Metanthoii  W.  Wud,  lif  Mf.  P. 
Yklitl,  defimdftiit^t  attoraej. 

That  a  oonaent  entitled  ^Michaelmaa  terai^  11th 
Vieloria,  John  Doe  on  the  demiae,  ko.  (leriMrt  ai  in 
the  at>peannee  paper)  ▼.  Riehard  Roe ;  for  tenant 
to  defend,  waa  alw  riffled  by  the  Mid  attorney  and 

That  a  plea  entitled  Michaelmas  term,  llth  Vie., 
Melanthon  W.  Waid,  at  wit  of  Doe  on  the  demise, 
Mme  leiaon  as  in  consent  and  appearance,  of  not 
guilty  of  the  said  grietfoncu  above  laid  to  his  charge 
»  dmy  or  eithtr  of  ihemy  in  manner  and  form,  8w. 
eopy  served  15th  November,  1847.      ,  *^-f* 

That  a  demand  of  replication  entitled  hi  the  siiise 
f*ay— Doe  on  the  demise  of  tKe  Chancellor,  Presi- 
dent, end  Scholars,  of  King's  CoHege,  at  York,  v. 
ilehmthon  W.  Waid,  dated  l&th  November  1847— 
was  served  on  plaintiirs  attorney. 

The  afldavit  stated  that  on  the  24th  November, 
1847,  judgment  of  non  pros,  was  signed  in  ih^  camw. 
'  The  affidavit  was  entided  accordin|  to  the  nWre 
smbmons.  The  affidavit  was  madelfte  80th  Novem- 
ber, 1847,  by  £ccle»,  •  partner  of  the  plaintifa 
liitd^^,  and  Mnied  thai  deponent  Aa<r  the  eondoet 
of  diis  soh,  and  diat  lessor  of  plainHif  had  a  good 
""InniD^ofactionenthemeHtB.  ^v 

Oiit  the  lit  December  canse  was  shown  by  Gilder- 


Meow. 


L   2 
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.  "r'i^^' 


^:l' 


X. 


m 

M.  tkm  th«  laiiWoa  of  iM 

«rpiiMi;iaA0ttyiiH^iii« 


i>«kAi  «*!•  «it 


rab» 


toll* 


^wvt »  •OBH',  p.  a  eao/  OMMt «.  nrd^  ^ 

^jy,  1  gwtt,  310.    Tii«*  #k^  'nrr^iniiim  rtTwiiihuiil 

Tl^.  ♦*.  Ml;  a(»  1A>P.4017  A^^oir^ 
ifiMMMr,!  irttaBv.4^  Thtilkiy 

'7  JlDiH^  }89* ,-; ;  \,^ 

lik«  Tbit  if  iMitiff  Mttiidarad  tiMi  temi  of 


f. 


M 


of  At  Mit  from  iii  btibaiag)  that  dia  mtntktUti 
ktini  ft  pwliifr  «r  tiift  pbiMirb  ttmiMt  ad  JM»| 
Mivthtodtlbfli.^''  '      '  ■     -   '■    ''^■' 

Bofllii  is  iopport  of  tlio  •onmoiii  thiB  cameftdMl : 
Thftt  hf  iMMi  oCiIm  minoBMr  of  tlie  Umon  of 
pliialiC  wIm>  wtm  ft  bodf  oorponto,  th«  taniiitPt 
IPMiiitfHi  wwa  aU  void)  ud  dist  theftlbra  the 
■liiftliflli  fiitMing  thft  "Mifffifww  iy«*«*  Rm  was 


Tint  the  tenftnt  had  praoeeded  ••  if  tha 
jbd  jobai  ift  tha  eouaat  rulei  and  aa  if  the  daakui^ 
te  waa  agaiaaC  Waid  aa  defendant,  wheraaa  t)ie 
NMMt  eaald  not  nbn  piea.  the  plaintiff,  nnletf  he 
hwl  fipMd  the  oonaaact  rale,  and  theiel^  Mcep^ 


That  the  plea  waa  olgeetionalile  on  •nniinonf  and 
M.^Mmom,^Srii  (KCaat,  549;  HEaat,  17ff| 
1  Sir.  074 )'  2  8tr.  1022.  That  at  all  erenta  it  wm 
att  tao  tale  to  aet  aade  the  judgment  of  noo  proa. 
MUMd  oahr  ite  daya  riaee. 

<BHftirfmu  in  leply :  the  plaintiff  may  be  imri 
pwawd,  »ye»  ttoajh  he  ha»  not  joined  in  the  eonaent 

JW^76S  /  %  Satii,  N.K.  480  ;  2  JIT.  f  6. 2S9  ; 


» iaChailibif^ 2edi  fiibmtyp  lB4ft,  That 


• « 


'Sfii 


\\i 


.1 


liml 


jn%Biirtrtoddb«mMiiteoriy<Mi6«iahhSi 
Mp»  fhhkim  pi^iif  eotii  of  prawtt  •ppHnllM,  nd 
#10  tlio  eoili  of  judgnioat,  whidi  defeadiat  wti  tm 
lilorwiio  MitKM  to  roeoror,  at  tiM  pUatlf  hid  aoc 
jIhMi  la  tiM  ooAMBt  ndov— 7  Jhv.  0»)  IS  Uw 
Jour.  N.  8.  13 )  9  Dow.  N.  8.  &3e. 

If  AOAOLAT,  J.r~WUIi  iMpocdIo  tho  oliioetioa 

lakoa  10  the  eotitUaf  of  the  ■ummoai,  and  abo  of  ihe 

•fldtfHt  put  |b  on  the  part  of  the  plafailM;  I  do 

aol  eoaiider  it  i  good  one.    The  pbdatiff  denleo  the 

•afloieaey  of  the/lepe  takea  by  Ward  to  make  hfan- 

$0  defenduit  iaMead  of  the  camial  ejeotor,  and  h 

.woold  therefeie  he  a  oontnufiction  on  the  part  of  the 

platntifl;  were  he  to  etyle  or  eet  forth  Ward  at  the 

defendant  initea4  of  Boe.  v^ 

I   fhe  flust  of  thii  loMora  iof  the  plaifitifl;  in  thii 

fiBtion,  being  a  hody  ooiporate,  would  not,  I  0on> 

eeive,  lequini  greater  particularity  in  totting  liwth 

their  naniet  than  private  individnalt ;  and  With  f»> 

finence  to  the  content  rule,  the  cate  of  Doe  Spencer 

▼•Seed,  3  Bfooro,  96,  and  tevvna  of  the  other  eatet 

rafened  to,  appear  in  point.    I  <ltt  therefore  of  opi- 

^m  that  the  omitrioo  of  the  wordt,  <<  in  the  Fro- 

YiBOi  of  Upper  Gftnida"  in  the  entitfing  of  the  con- 

tent/iule  in  thla  luit  it  not  material ;  and  tiial  even 

wna  it  io,  i^  the  flrrt  iattanee,  the  defeot  la  now 

eiiwl  by  die  plafai^alaehet,  to  alto  ale  the  iaOlv 

onlMioBt  in  the  f^pearance,  plea,  and  demand  of 


the  plea  pleaded  it  in^ipi^piiriaie  to  llie  aetion,  I 


!•'♦ 


*li' 


lit 


w9  plM  WMH  BSW  MMS  ^IPM 

11  liwm.  ttii  |r1Mii1lff  T-^^n ;  -^— j-^gr— ' 

At  lilt,  iidiii  b«  MB  ih«w  fM  it  ki  ft  MiiplMt 
iiffP^  it  n  1 4o  ftot  toMiiiir  it  ••  W  ft  wMj, 
Ibft  J«%MMrt  offtOQ  prat.  \m  pftrfbotty  Mgdftr,  •#  <lr 
M  iIm  pleft  b  oofteMBftd. 

Mow,  iwiwli^  ihfti  an  tiM  ptfftftdhm  iiljic<oftft 
li»  Aft  Jii%n«Bt  of  aqn  piw.  hmve  b«ea  tmtmwAi 
mA  vm/ta%  the  praeeedlaft  oT  the  Mmt  la  rataHon 
to  thi  •oQMBt  rale»  ftppcanftoe,  pita,  aai  dioaad 
•TiapiMiloB,  aa  oorfMt)  or  at  \mm  thai  afl  ol)a»- 
ioat  la  Ibam  are  waivad  by  Ilia  plalatfff*!  ladi«a, 
tha  aaia  to  reduoad  to  Ihto  iUi|jla  poial :  It  H  eaaa- 
paMtt  Ibr  liim,  or  noia  fanaially  ■peakiag*  to  M    . 
uuipeHail  to  a  teaaat,  hatriag  appaaiwd  after  Iha 
plaiallf  baa nuyvad  and  olMaliwd  tha  orad  ndate* 
Judlgliini  of  bU»  which  wm  iha  ImI  toiihto  eaia, 
aad  hftvii^  ■ignad  and  filad  the  ooQMDt,  appaaraaea, 
nd  plai,  according  to  tha  pnaUea  of  tfia  eovt,  io 
dfliwBd  a  repBcatioa  of  tha  ptohrtiA  or  tha  plaiatittP 
toiMia  I  and  if  not  b]r  than  doljr  tiad  and  Mwad,  ta 
Uga  jadgmaDt  of  bob  proo.  aa  ia  a  Nh  ifuim  •Qflh 
iBnam^-althMigh  tha  plaiBliaP  toMonbata  not  joinad 
b  tha  aaaMttt  nda  bj  afabg  it,  aad  tbai^  «• 
Hoatwrt  nda  «iay  haira  baaa  drawa  vp  or  toaaad. 
'    Tbft  aaaa  of  Qaodright  aa  tba  daaitoo  «r  Waid  #• 
^Mmt^W.  t,  76a»  to  qeilaiB  poisl  M  ihaw  Iba^    . 
ia«i^.    Tbto  aaw  #  iBfenad  la  ia  iba  aodem  ^ 

Utaitoiiaaptaaltoaiaiiatfwal,aaii<ibltobiag1|ia  ^^ 

iBlbtobaads  and  ft  to  ^dit«0|r  aaajlnwd  bf 


m 


."n^?#> 


u  hf  Mi.  QUtm99%  m 
«iitkiM3r#t  aMdl  4  0*  a.  1  ««l  7  ItliW. !««. 

in  AhMibjlW  iMUt  ««f  Ul  MMh  A  eM»  ilp 
Jiiliniil  oT  mm  pm,,  Im  la  ii«f«tlMlMt  mat  mttkkd 

Dmt.  H.  8.  080.  Bm  if  tli«  pUimt^t  tiiMMf  M 
prariomlj  ifoed  the  oonieal,  the  taii««t  wwM  liM« 
UMMhM  la  jwovw  >ii  oMii  A«B  Ikt  iMMii  or 


It  AfiptMi  to  »•»  thrnnhn,  thai  th«  jndinaiil «/ 
iM  ptw.  ia  ragiriari  bM  on  the  aflikvii  of  Mfito 
fto^lMMnaf  the  plaiatif  oMy  have  bava  to  «aiit 
aaida  oa  jmym^t  of  eeaUk  The  aflOftfit  iBijiat 
■iiita>  ia  not  qtiita^in  eonfofnitf  wilh  tha  nonal 
piaetioa;  bui  aa  inapeeta  Mr.  Eeelea*a  aeqiminlaMa 
with  tha  eaaa,  he  ia  not  a  dark  bm  a  pMlaar  oT  Iha 
pliiMirafliomej}  and  the  ojmw  oited  in  anppoH  oT 
Ihia  ot^aetaan  mlataa  to  olerka,  not  to  partMla( 
Jktaidaa,  tha  raiiar  ia  aought  on  behalf  of  •  plaimif; 
■aa.n  flanMMant*  •  t , ,,  . ;  , 

•Ami  eoniMerinK  #a  BiMr*  of  tha  iiroeaaift^ 
tha  dkwbt  dbat  aariiiad  haraloibf^  lalati^  to  Jvdf 

PMta  of  non  pioa.  in  ^ieetmaiit,  I  think  it  ffopar  to 
aataiida  tha  Ji^lpiimil  on  tavoM,  without  n«M4  ta 
th9itiiatfi>nM»^orthaaMatitaraaailia.  laa, 
koiiiwnac^  diqpoaed  «a  thhUE  thf  iUavit  aiA^  it 
ii  M4a  hf  tha  partner  of  ihtirfilntirbniiawiT. 
~  lMtiv«fy  «hM  thh  teom  of  |ilWi 

anoe  of  neHan  in  thioaaiM  da  the  pwita. 
^J9id.r^Bimmm  ahaaina.ai  punMat  il^tha 


ffili^if)i%ai>ni,|M4ofiha  pwaol  |y|iiiatain. 


'•^-'^r>,'^? 


ilt^Skii 


"'*'& 


LA 


'^^ 


m  ht. 


tH 


Tub  Q»wim  •>  wu^  Lkwwjuiom  v.  Wo«M«iP 
aHMMi  mbw  Couhoiuam  iM  ins 

^^toWIIiBir  Of  NUSABA. 


^^kteAMtataiMdktrMdoMtkipii,  two  tUapiMMl 

Mi«*«  to  «ifl«,  taw  M  ft  liit  «l*r^"*^)Lf!>^ 
SUi  •woa£flMl  ft  Ml  IMW  ■!  OM  tte*  ^Mi  tevt 

"  *^_-'. A »»- — »■  ^MkMl ^^ ^M iinMil  wiIbMI> 


_       kmmntkt 

tiMt  U  b  no  pirtof  tk«  d«icn  of  «H«  ftct  II  ViBtocfa, 


tiMjr 

^       iLwwmlvttaBritiikftsliit^ 

,^,,#,ttw<lftftrittflCii«wii'i>— «»^y,*«'»^f 
thfitolt*<»^<i«*nwrft<toftwyt»>«iifciip<. 

A  wffil  of  MflMMNM,  In  tiM  muhto  of  a  quo  wu* 
f^J^^  fVM  iMoed  ip  thia  Oftie  «|ftintl  the  wliolo  iire 
MMiiMiiit  fi>r  tiM  lownAip  of  Niafva,  at  tbo 
imMOOoT  o  pfi^vie  raUtor,  who  appooi^  to  havo 
Imhi  •  wadUblt  ai  tho  lanio  oloetioB. 

TiM  oliH<^  •V^^  ^  oleetion  rriiod  upoa, 
tfliMii  nr^"r  to  iH  tlio  ivo  deted«iit%  umI  wm, 
itotlWf1imimiAfirTtlftfH*'*T^  ■*  thoaspi- 
fe^oMl^Ao  lemiiloiMitfo  IMlBnc  oa  tho  «fM^ 
<ii»  oU»io>»  Mil  rBtawd  the  fly  dafcaitem  w 
illirtil.  mlkin  to  a^ioaiii  the  paH  Vitil  the  Mow:- 


ivi*i»  hdf  Ml  hoar  eirf  le«,  heebie  th» 


m 


Hk. 


fl»litii 


mtZ 


*ff. 


•t  tM 


llW  «r  iitf«»  k  tl»  fcwM^^  lilt  ihy  Ibf  wlk* 


•r*«riailM 


l»lMld«KitfM 


■^tkwlMmo«r|Md  HMO  IM  la  Ik* 


^,mi 


il>  ffciHB  ikt  ilAy,  |,i,„Min  til  f^  litft  >><  i 
»<r  «pp«f»MiHy  </|»^  polled,  Aim  mm  Mham 
«M  lte»  dMI  bftf*  «ltpt«l,«Ml  ■•  f«UM  ilM. 
l»  Aril  dttfim  «eh  tfiit  lift  orl^iid«r  his  voii,  H^ 

«M0»  flMt  M  my  doM  tlie  6toe«i<Ni  ti  feiv  d*do(ik 
«f  Ikt  iffM  4qr,  oraiMiyiiaM  MmilMllMiVM 
^••noMldaT. 


d.7 
DkAtm*  J^-^h  %ppmn  to  OM  sprite  eiav,  that 


to 


iMftra  Ik*  Imp  of  ftw  te  the 


pm, 


llMkoriManelkililltiMfll 


num 


k<ft  te  opfpoMiii^  or  Mf  poM  I  iiid, 
I,  te  •  M  kow  at  AM  tkfeo  riMll  kmv 


or  gMny  of  s^^Mo  ty  A 


iiMi 


<kt<k>iwit 


■C    7.j^lf^ 


■"*  '^  ^^^l^wi  ■■  '^Wi 


AM  If 


||§fiiiMrf  tawwmf  Bft  fanMdIwMli  to 
in  iiprw<  ••d.  •«  4ui  «•  !•  I» 


flAlM  ki  BiraiillMl  t§ 


liln  iMinMNII*  9ttk  l§ 


ip  flIiPltl  ta  sCbw^ 


#|||«Cllia  rtl«na«|oiMfi  i$  l»  gta«  ti^  If  iili 


aAm^JL  mam  rnm^m  Am  BMIMdir'  of  AmMfham  m£  l^tm 


MGMMi 


ililil»»^.i>»»nii<f 


''f 


m  ■  VOL*  I. 


lai  OM  writ  or  MM- 

g  «•  »  iiJHMlttiWl 

.:^M,*h 


v»  vvf^mnp  ^  *•• 


!•    il4f » 


•!•.*# 


ill 


to*! 


««offoff«il«i,  fbf  Ml  wmnftfim  w§m 


(te  «fOifB,  b«i  l»y  Mid  in  ilM  mum  oTiIm 
M  bilMilf  «f  liM  iiiira, 
Ma  lit  ihatr  mnftiwii  iigiiMt  dM  tmmt^  4n4^ 


It  E  ▼.  0|ditt  Md  fear  Mliw*,  10  B.  *  0.  tiO, 
§  rab  mM  iMMi  b0«i  oblaiMd,  cdUag  apM  iW 
to  iImw  MMt%hy  M  liibroMiion  la  Ite 


oft  fM0  warrmuo  fkoKiA  not  b«  fltod 
tlMl ftr Mliiif M  ft  ooffpomlkw.    Th««titofl.« 
CariMurtlMii,  WM  rili«d  on  mm  mmww  ui  Oi*  rait* 
Md  tbt  oouit  opMd  <^  ^AM  ttd  dtftchtiftd  <ki 

ihM 
Tenteidta 


ndt  ilH  thoiigh  ttotOMVMl  ot  t|fthM(  t  totpo^ltfitt, 


J^ifiatitavtUidiiridiMla}  Lofd 
k^  ditl  if  tty  twtktr  tf  itdivldaah  tltiai  to  bt  t 
pmpm^lmt  wHlMtl  ttf  riglit  to  lo  bt,  tkti  It  tt 
oft  ftttoUftytadtbt  inftwimtiflt  ipihl 
iM  t  body  HUMl  bt  it  tbt  tftflw  of  ibt  tttoopf* 


!•■•»■ 


.  '»•   l»-.; 


^iii* 


!»«,▼.  Wbiit, »  A.  H  n.  J13,  Ikt  •nHMiM 


i|Wii  t^teltd,jbii  ilibot|)i  ta^  iMit  pti^  w^ 

anltd  MidML  ftc  Aal  it  vtt  bijihti  Ml 


mMIM  Aon^^tnnMfMiMkL  1ft  ikt  tUttliMillAMi 
MB^M  fk^^^^S^^iM^  ii|U  Mdtal  tanAr  It  iImI 


.If'  " 


%\ 


.■it 


IT  I 


M.' 


jm  mm  t^ftfaiuMMd  thu  iwmii.  t.  oi^ 

fMiidli MM itoC Iw littttiM  it  ttitt  kurtilioft  cTll 
ItfMi  MMor,  liMM|h  iw  ialbrmitioii  ttkhl  gi 

UMM^  lb#  Ml  MToMkitioii  npam  ^  onlr 

■tjbi  MiMd, toendy  (Muib  «h0  0bteeitafe»  nl^i 

mm  «»d  o(«Ilt  to  lilMr  Ikitt)  tUMiMehrtidB  iR  th* 

4*1  «l#  IMttMMNMMi  #  «illMMlt  %(MM  )iMM|# 
dhMii^  tt»  ^ta^MlMM  M  IllftI  fli4  httmHiitm^ 


ilttiitt.__ 


ff^  li  #i.iAl0i      A*^  faMMUMk  M  Ibb  (iHlilMi  fal 
BMr.  UmI  tlM  ralliOV  BMMttdMi  witk  thft  AMMMBi 

MMtlflB  ^  Att  in^B  Id  w^umb  tkc  BuaUaailML  ims 

flMrift  tiMT  thS  WUrtlil   md  to  wiMMB  BO  BBek  ***"**- 

tiittWiB<HlwwwirttiiyBBcqifadi|i)|ipppj||^ 
I  thM  it  wiU  bB  jutrt  Boi  tp  0fB  oofli.  A 

Ib  tnilli,  (for  bU  llMt  BppBBi^  it  mof^i  Imw  btip 
m^  to  Imv«  glvon  ooili  BgBiBH  %  dolindiwtii  if 
ikt  rrimor  M  Bpe^BBdBdy  for  tbe  (ibJBeUBn  IB  tkp 
niitor  BriMt  ob  the  coixinot  of  tW  ■Btnmiafoitoii 

■li4ao7otliBr<»rtb0fBftiBBiBti»n«L  Th^  ief^btiitB 
hM  iBBdi  BO  prBviaon  for  mBkiag  Uib  rstiHMOf 
iiAear  reiponriblB  ia  the  0v«Bt  of  coBti  btiBf  ocoi^; 
ii0kM4  to  B»t|i«r  pBvtf  throuili  hit  oMMOBdiMst. 


■•:r   .  .4  '  >V  'f   ■ 


■py-f  ■  /^ 


-.;•!;  .^K 


ttei  <|tttirif  Bx  AnAtiQMi  OiiBoifB  f .  MoIallah. 

y«b  It  r»b  i.  iilijbiNr  «^iM|i  BiiAi»«       ^f 


r^ >r  1 1  laii^  yir  lhUi»B> I.,  fm ib^m«m»mfii 
mimmmm^ «Btk« 4Mi*r qpoB  £«SS»Br tC 


yai^tfcijjB%i(ttrtii^*iay^^ 


^|fi^M«.t>tJ%^SSfS&l 


It 

of 


Hfl^ 


it9 


':wi'" 


m 


MmUMi  BBMAfi.' 


m 


% 


he  mm^ii  the  oaoc  of  ewrndBor  Ar  lk«Wiiitf# 
St  hrtfiok,  la  the  towii  of  Ooderieb.  <»    ^^ 

Th>  dgfcndinl  aaade  defcah  at  tto  wfm  of  tb» 
tenMM»  ud  b  tddhioB  to  ragultr  pRxjf  of  nrfiot 
of  tli«|>i))iiiaoaty  iiJ4  tho  other  neeggnry  popew^  § 
peper,  the  iign^iire  to  which  wai  proved  by  afldft- 
vtt  to  he  thit  of  the  defendaat,  wai  ided,  in  whlah 
he  aeknowledged  that  he  wat  not  duly  eleeled  aad 
had  BO  fi|ht  to  the  ol|ioe  of  eooneillor,  and  that  ha 
wai  ready  to  •obniit  to  pay  coiti. 

The  only  qneotion  ariiiag  in  the  oaoe  waa,  aa  to  the 
power  ef  the  judge,  under  the  146th  wction  of  the 
itatme  12  Vie.  eh.  81,  p  do  more  than  hear  aad 
determine  the  validity  o^the  eleolion. 
'  Owi^mm  fbr  the  relaW,  who  waa  a  candidate  at 
the  eleotiott,  contended  t^t  the  poll  book,  a  ewon 
copy  of  which  waa  produded,  proved  that  the  deftn- 
dantomhtaol  to  liave  l^i  returned,  but  dM  the 
relator  ihoiM  have  been  returned  in  h^  place  i  and 
that  the  indpiepl  ahould  db«Mle  thai  point»aa  wett  la^^^  ^ 
that  thd  detedaat  wai  not  dectad. 
.  Dairai, 'l^lt  doM  nU  appear  to  me  thai  the 
aalhori^  of  thi^  judge  ocleadt  beyond  an  a^jvte- 
te  of  the  validity  of  the  election  complained  agahui^ 
tW  MiiBBMmi  ia  to  ieMW^^%  try  the  vaHtbty  of  the 
•'•^5«^P">|M«r'J«Mt  TheiiwvwbtoheA^wn 
by  thenSiftMr  for  Maig  mtA  imamona  ara^lft 
That  4<)diiba  waa  Bol^^^^^^  aeeoidlai  lo 
law.  Sndly,  that  the  party  elected  or  letunedwae 
■^da^of  iQgilfyeleeladorietamed.  Thewhole~ 
qmite  la^  h^  aa  to  the  tight  of  tha  paity  in 


iitjj, 


^PBIW^^W^^WIW     ▼  •    mHm    ■■^BHlBwP^^^W  • 


vWf' 


pMMHiw  iftli*  o«M,  aot  ittvohrinf  the  rifM  of  t 
oOmt  ptnmi  to  tttlM  te.  TIm  €•••  oT  R«x  ▼.  M dU]F» 
4  B.  4i  0. 6M,  mmm  «o  ibew  that  when  m  iitkm. 
dMt  b  iMUid  goihy  OS  in  inforaiatioa  for  iiMipia|«i 
oAoo,  tko  ooune  l«  »Aer  ibe  judgmmil  ifiUMl  him  It 
figpedr  or  •  raooonablo  time  fbr  the  proieciilor  lo 
ligB  H  hei  elftpted,  to  iMoe  a  mandatiiue  to  proeeed 
to  e  pew  electioB. — See  iJao  Bex  t.  Findiur,  Loid 
Beynu  1447)  Str.  &83;  Bex  ▼.  Ckik, 2  £Mt.  7ft } 
BexT.  Courtney,  9  Ee.  246.  the  proeeeding  it  <*^ 
pmommm,**  tt  the  rait  of  the  onmn,  end  the  judg- 
aient  ie  of  owtor  only,  m  ftr  at  these  eaaoa  ihew. 
In  Bex  ▼.  Iperton,  4  Q.  B.  146,  the  defendant,  OB  the 
return  of  the  rtde,did  very  mueh  what  haa  been  dene 
bjr  the  defendant  in  this  case  j  he  did  aU  in  hia  power 
to  reaign  the  ofice,  executing  a  deed  |MU  to  that 
iibot,  and  awearing  it  waa. hia  intentioB  at  the  fint 
lieeling  of  the  corporation  to  effeetnallf  fetign.    In 
atjiuemth,  hia  counsel  obaerred; «  The  lesigaiMkNi 
gets  rid  of  the  diffioultj  |  ao  thft  Bramlejr**  (the^ean- 
didato,  who,  aa  it  appeaia,  should  have  been  dedaied 
•leeled  instoed  of  If  orton)  «  may  be  admitted,  or  a 
MmndaiBMli  jnay  go  fitr  hit  admissien."    A  ipaeial 
tide  waa  drawn  up  graatiag  the  inibniatioii»  but  the 
pNiee«toir  «o|  to  ile^K  unleas  tegaUy  aaeefmigr., 
SaftndMit  to  pay  eestoV  the  applioattoii,    T%e  iiH 
lif  BicaiSiiyr  to  be  (Bed  at  pmepiniDH^ 
I }  and  the  defendant  undertakiBg  to  diBoliip» 
al  praaemitoi'i  expenee. 

Aa  aoon  aa  the  judginent  ow^jag  Mctieliii  b>" 
,eeiM!|iwd,  Uwitt  Veea^eteBt>f  tltowi^ 


'xl 


"1 
'■'B 


Si- 


-  <c  n 


.^yi-a^*.' 


If8 


OiUMBim  MrOATS. 


'^V 


»„• 


•i-'W,i  * 


■Mm. 

10 


Hittnicipd  oorpontioa  of  Oodiflcli  to 

admit  htm  ^  Md  if  they  rafme,  he  may  apply 'to  this 

court  for  a  mandamin.     But  it  does  not  appear  to 

wfi  that  hit  right  ia.a  vaiim^  tm  M^V^  upoo  hy 

.  thia  writ  of  aiunmons.       , 

The  evidence,  •bowing  that  the  relator  had  a  mw- 
joritjr  of  legU  votea  over  the  defendant,  ia  relevant  to 
the  queition  of  the  validity  of  the  defendant^i  eleetioo, 
and  being  aulHcient  to  eatablith  the  afflrmative,  makee 
hia  return  invalid  an^  frusta  him,  but  it  doei  not  make 
the  right  of  the  reUtcyr^  the  matter  to  be  a^iudged. 
If  it  were,  the  eomequenoe  would  be  that  the  relator 
ifoiild  get  a  judgment  ia  hia  favoi;  in  a  oaae  againal 
Mieb  nothing  may  have  been  heard  j  and  it  lurely 
cannot  be  contended  that,  if  he  were  admitted*  K 
summoQi  in  the  nature  of  a  '^^mo  UforranU^  would 
noi  lie  againit  him  at  the  initance  of  a  voter»'eM^4r^: 
other  caadidati^,  beeauae  he  had  obtained  judgi^V 
of  otMter  againat  thia  defi^ndant* 

Reip  v.  Cleal,   ' 

fccw  tfy /to  JMUJL     s* 
Whawdii^djtif  hM  pbceddl  hit  property  oat  oThMlMiMlf, 
fcrArljnttoam««lltori.««diXooW««^^ 
f  irniiiil  iBtydnutMl  Moi^  iv  coat*. 

0«ap«r,  J.,  gnated  saiimBoiM  OB.  plaintiff  to  ph«w 
9mm  nHiy  vli  proeeediiige  ahouldnoi  be  «ta^<4  m^ 
aeewi^r  be  PvenfiNrdefiBulaiit^aAoilPfOit^gppnA 
thit  pMMif  ba4MN»  tkiiaoiioii  bKei«hl,  8«^|ad 
an  hia  pr^wrty  aiMl  ellecta,  iM|iiid|jttg  hp  dab^  ^ 
Vmk^M  liii  iHitet>, ibr.th»  km^  ^hn  ^ 
d«ei%  Md  Ihat  tUt  •otioft  w^  bi««Nt  in  Jti 


V  -.  ■ 


f. 


lit 


•mOf  IliyiiMf  Ibr  ii«  beotoil  «r  K««rlui4  Md  ^ 


.  Newtend  reiided  in  Lower  Canadi^  tiid  H  ww 
■worn  that  the  plaintiff  wM  iMolvMity  m4  hid  1M» 
Bieanfl  of  paying  Goata.  ^        .^     *' 

In  oppoaltion,  an  affidavit  waa  filed  of  plaintiff 'at 
that  the  aaaignnient  was  made  for  the  benefit  of  luch 
orediton  ouij  ai  should  become  partiea  to  the  deed 
of  tmlby  a  certain  day,  now  past }  that  a  few  only 
of  the  croditpra  had  signed,  whose  debia  in  all 
anonnt  to  1128/.,  whereas  the  property  assigned, 
aeoarding  to  the  plaintiff  §  themng^  is  worth  IMS/., 
and  that  aooording  to  the  deed,  any  residue  above  the 
debts  of  thoeb  who  ahoiild  unite,- ia  to  be  paid  to  thii 


Xhe  [daintiff  *s  attorney  also  swore,  that  the  plain* 
tii^  ia  he  ia  informed  and  believea,  resides  in  Ghhi- 
gMeeusy,°in  this  pnrviMe^  jpid  ia  leoeivini  a  sal|i| 
vof  KXV.per  annuitti 

BolillaoN>  €.  J.>-»The  deed  of  ihiet  is  shewn ; 
it  divesta  the  plaintiff  of  an  pnqpeity,  for  tiie  puipoae 
of  paying  the  debIa  nX  these  who  shall  execute 
deed.  Creditors  to  a  laige  amount  have  exeeoled  it. 
We  eaiiBot  abide  bgr  the  .plaintiff^l  own  valuation  of 
hiapn|»erty  as«igned»  and  aasuiie  that  there  win  be 
certainly  a  residue  left^  and  besides,  the  deed  i;e- 
yia»aeyefythiHgto  be  eon  verted  into  iaonc^,  alMi 
thA  dibtato  be  ooiTeeied  by  the  trustee.  H  theiitfoni 
Mvis  Bethaiig  %ao||Me  to  wS^mf  "any  deooalid 


^ineM  flithialiefion^iNAneh  li  bratighl  ^ 
orothenia^iB^liiiiitii^^MMw.  " 


fs  »' 


J.. 


^\   ■■■:.-■• 


/ 


tio 


Tkt  mm  of  lkf\^  t. '^AMlaiMn,  9  OmtK  Mp, 
•MldriN&UMr  AdcQokJ4M.«tW.809,MpMr 
tlUiapiillettioii. 

Oitl«r  Bftde  fbr  i^ouritf. 


1^^^         Wood  ▼.  Biixitu  wr  kt, 
StemUtJor  eetii    at  ukat  tlMgi  wmg  h  im 

Vm  d«MMit  tmy  na4m  COTtaia  «ir«a«HlueM  daaaadiMiK 
ri^te  eaito  Iram  (ridntifl;  with  •  ttey  of  pnMMdiiwi.  tm 
yfar^frfMMM.  TtMg«Mnapriadpl«b,|lMttlMdUM* 
jui  M  mdt«  hii  tfipUcaUon  M  fooo  M  1m  cw  fWMOMbly 

4«ilaAMrkjiowl«%«orth«fcetartlMnkiiiiirt      " 
■bnwd.  , 


'  Oa  the  ard  of  September,  18^9»  • 
obteiaed  to  ttmy  prooeedingt  till  ■eourity  for  coile 
WM  ^veik ;  which  wm  eolMged  tUl  Uie  litii  oT  Sep* 
teBriier,  1849,  ^ 

On  the  22iid  of  At^,  1849,  H  wu  ■teted  «i 
•Odant  bf  one  of  ih^tlef^iidiiii^,  that  mnoe  tiM  eeo- 
meBoement  of  thii  rait,  the  phtintiff  left  S^pdwioh, 
when  he  reiided,  and  went  to  the  United  StaWi, 
wheie  he  then  leiided.  That.he  wait  deputy  Hen. 
mnt  of  the  dirtriet,  and  tooh  diMriet  money  with 
hhn^  and  wae  not  likely  to  letom.   : 

11^  wai  lUed  on  die  8id  of  Septen^. 

On  the  87th  of'A«|lal^  ieenrity  for  ceeti  was 


V  eiim '  wat  ih0#n.  :'W 


0Bihel4iher 
^l^lh  dl Augoil^  ftea  wae  find  ami  mtmd^^ 
ilftiiiaiVi  atloney.    Oayiyirmit  md  Atm,  an  by 

einll^|M«rfi^plepibah^  1^ 


-''^.«    .  .•?    ;:!('•  ft 


f^;^i^^ 


re'   f 


kWOVH  t.  MUHtt  Wf  kU 


111 


"An  ^  iSlh  of  AagttN,  1849,  •  MaiiBOM  to  Ml 
MM*  prOM«§^  WM  oMained,  Bus.,  remrmMe  Best 
dtf )  whlerwM  enlufod  ^U  8«turd«y»  In  of  8i||p» 


•^4! 


80  that  while  th«  proccrffagi  wM«  iteyed  midiMr 
tba  MinmoM  of  8(Hh  AngaiC,  th«  plaintifTfiMy  havf 

The  il^/tMi2a«ii  dMiaodad  ieoiirity  for  ooiit^oa  ti^ 
tTthof  AufiMl.  ■/-''-'■^'''■^■"■■'"■'  -^  •  •'■*^"  '  ■■■'='  '-f*^-* 

Tbo  d!0/lm<iafi<  pleaded.  Am.,  on  the  80th  Ai^ott. 

bioe  WM  jotned  before  the  eppUcatioii  wm  madey 
vfi.y  OB  the  let  of  September.  ^ 

It  Wit  oobteiided  that  the  defendant  wm  not  too 
hM|  fluNigh  afler  plea  —  the  plea  being  inadver- 
ttnijT  81ed  and  lerved  at  Sandwich,  where  the  pro- 
Medingt  were,  wlhile  other  proeeedingt  were  p«Bd- 
iig  here  in  Toronto; 

See  6  If.  k.  W.  181  j  8  Dow.  165 ;  1  Dow.  98it 
I  A.  a£.  Ml  I  0  N.  &M.  351 ;  1  D.  It  It  848  (n); 
5  B.  d(  A.  702  { 3  Dow.  N.  S.  »85|  8  D.  Ii  1. 148  x 
,  (wtivw  of  itajr  of  proceedingt)  2  C.  M .  81 R.  74d ; 
llit&  A.  159{  2T]rir.  166)  8  A.  4  E.  478  (a) 
(478n8Dow.  6f  1  M.  fcO.  669i}  8D.  iiL.i48V 
10AiriK,878.  "  ^ 

UAOAttLAr,  Jf.-^In\  both  Duncan  v.  9kmt^  5 
B.  4  A.  7^8,  an^  1  D.  h  B.  848,  and  DiAlDolii'  ▼. 
ib.  (lO^tfiie  ipplicitioM  were  mi&^i^ 
(he  paUntUb  j»ira>^i^ 


vn/- 


iniljpfiieiee  WHh  Mittdi  i^^  the  ip|i6- 

■  ^'^         ■*^r -vH--  i-t-  ^-  ■         '»    ■ 


uim-.i 


K>  '  '  ,'1 


I 


9ntteoMliet<ir|»MM4liilMMMln«bf  .  _ 
^  1^  oaiiM  bmng  eonduciMl  i%  tU  <tlMri«l  aAtt  it 
StaMeh,  Wctieni  Durtriot,  and  pftrticul«r  flaps  n*. 
CMMrUy  takmk  b«re,  without  time  to  oommiMitetliL 
litMurM  ftppMr  to  tMv«  boM  takM  ui  diit  tte* 
mA  AoMA/df  to  apply  for  lecuritj  for  ooata }  but  tkt 
•t»te  of  th«  proceedings  at  Sandwich  may  haw  eon. 
ilmiMd  the  deTendaat  to  plead  before  the  application 
WM  inade  \  aad  Mr.  Reid  givei  a  good  raaft>ii  dm  ^ 
«o(  being  nade  earlier  heie«  * 

1^  It  waa  made  here  oq  the  3rd  SepUmber,  bjr  the 
||Bnt  of  the  defendant*a  attorney,  without'  any  know- 
In^  of  the  flea  or  replication.  The  plan  muil  have 
b«M«  pleaded  and  aerved  then  in  ignorance  of  tha 
Mata  of  tha  application  here,  at  the  peril  probably  of 
ia  iotariocutory  judgment  The  replication  or  taklag 
iaaue  was  very  promptly  added ;  and  it  ia  aol  suf* 
IfMed,  on  the  afidaviu  filed  on  behalf  of  the  plaintiff 
^ioal  tha  applicatioB,  ttu^  the  plea  is  la  (aat  aavoi 
or  aoloiahle  oaly, 

Tbe  4eliindaat  laft  tha  province  aftar  aaticn  hmaglit, 

flld,  midar  aU  the  cirounstancas^  I  thinly  tba  \m 

•  aawpa  ia  i|ow  to  grant  the  oriler  to  stay  fiu1h#r  pi^ 

eaadinp.    The  issue  to  the  record  caai^  ba  fmmA 

ffP  9aa(|^  laim  I  twl  ill  tha  uiten«i,  I  sea  no  iM^iMp 
<Ni  lh#  phMff  in  raqprivg  Mill  ta  liva  <iafiu%. 
inMeM0arPiMoiiiv,W 

HPflmllM^  oU  prictica  ia  S^|and»  o»  w|i|«|^  (N 
plaiirtMT'i  ai 


•siigaad.-^  Ch.  R.  lil  uA  m^  m4  tM^  h. 


V. 


JiftMitiit  mm  tmmmMf^  H  ttkm  taiwHi^i  if 
tk«AM»  of  Om  plaintiff*!  HiidMMabrauL  Aad^fp 
^MMd  by  ilila  hris,  ltyafclli»fHlHBi  -nl^ftiir" 

'  Dob  Dm.  McLbod  t.  lomitTo**  f:  -^  >tt^ 


WlM  1b«  k«or  oTtlM  pMottf  M    _ 
^iMtnMat,  iMd  thin  aUailoowl  It.  1 

■MMMd  •  MMOBd  fer  tfM  MMMf  ImmI,  M  WM  ifffjiwi  to  itiy 

piMMdIiigi  on  llM  Mcood  MtloB,  obImi  Im  MM  tha  COM  of 

SiiiiiiiKmtt0  4l»jpioc«ediiifi,  till  the  coin  ofl 
^   Avmeraotioii  between  fh6Hunep«itlM,ftrth«l|^ 
pieiiiiMi,  were  paid.    -■'■'^:'^  ,-,.fh..^..u,i  .;«a.  .,d''^«»  j 

In  1848,  this  le«or  of  the  pliintlff  b#(N%lH  in 
ejectment  for  the  Mme  hmd,  and  Mrved  thit  delbii-' 
diidrt, who waa Aen  in  po—irion, ag owner.  Atthe 
tM,  defoadant  had  a  verdict ;  and  plahitiff  obtahied 
a  aew  tiiil  Without  ooiliybiit  had  not  piooeeded  fai 
the  eaie  ance* 

turn  defoadinfy  having  hi  the  tteHa  thne  reiiMved 
tD  a  AManoe,  leivisf  a  iMmt  hi,  i3b6  letMT  efiMh 
umt  aMmMNung  av  n  aeenw  tne  otner  eenoBf  Meu|M 
i  newactioB  ageinetthe  tenant  and  get  ppwiiiittn 
in  ■laiW'i'lpftaetin  hatfan,  ai  he  aweie,  ao  notJee 
<a  hy  tfll  after  jvd||nMPit  eiMered  (wd  Mafch),  whea 
■V  w^fHwu  mf  DO  wiuffeu  tv'oeienw  ■*  wwaMiiM  ^iwn 
»  TOL.I. 


y>" 


1^ 


ill 


/  ...^ 


^^^^^1A±. 


<% 


It: 


tlMt  IM  had  ImmI.Io  pKfUt 


181.  ftr 
wkfdi  WM  aboul  half  the  imliw  of  iIm  ImI. 
TlMpkfaMif  MiaM«pplk»lk»<Nilyl»]rllii«tt 
'itfUhivit  orilk4MalM7,>thtt  il«  bad  ««vir  bMs  I*. 


«lna6la4  by  UtimA  «o fOMi  wUli  tlM  iiM 
mad  « tkil  Im  v«fiiy  bdieired  1h«  Mid  vfllioii  of  ^61*. 
kid  Ml  hmm  mmnkontty  btmm^t  by  iIm  aid 


8m  iltOoaii^  OoilH44Cr.  {  Sir.  TIM, ilOBi 
aBLl«p.  1180)  4Mod.878i  eBag.4$9y%9L 
Btp.  M4,ir58i  IT.B.  481}  Caa.Dlg.BMA. 


loMmoii,  C.  Jv—Tha  iMob  of  all  th« 
I  thfaik,  tM  tlM  onlor  aboiild  be  oMde  m  oMved, 
Md  J  do  Ml ««  IImI  it  CM  b0  MMMuy  or  aaiMitl 
19  Mlw  U  ia  tbt  iHirMtiM,  that  theflaimiffjhoidd 
ilMl  whi^  aoliM  h$  wUI  pmoMd  !■»  or  ihoidd 
pMMad  im4m  iaior  iMylka  eorti  of  H,  b»- 
^/Mwpt^thMlhatqplioa.  Thiaaitelaai 
Ml  Mad  hiai  to  ptif  pom,  bm  mtf  rta; 


to  ill 
hiAMto 


ho4Maaow   <lf 
^^mA-im  iho  8at  uakm,  it  htpm* 


Ti#fW^"^*T' 


„-.■■»'; 


^^p1^»*  " 


•««W«'  P  UpCAfWl.  V,  £m«4IUI« 


URifliJif  ItiijAMtOhr  ite  IMn). 
Im  fctMllwhMi  Wfmkm  if  tiM 

CMft,  Milk*  4tM  i»  tiM  MtlM  lAi 


li^iltki 
Swiatk* 

AmMif  inowd  to  !»▼«  an 
iIm  bttil-piooe  (for  Um  limila),  defendant  being  di»>- 
%  dMifad  hj  Older  of  Umb  judge  of  the  biBohrent  Coort 

Older  prodtieed,  dated  83id  ApriH  1600)  ate. 
ijberif  *•  o«rtiftflate  tiwt  defiBndant  has  beiy  mr^- 
MndiMd  lir  tiM  haU,  STih  Apiil)  1660: 

The  defendant  had  ohtainsd  hie  inal  ocder  in  the 
Inaolirent  Court,  and  the  d«b*  in  thie  aotiea  wnf* 
beMed  ia  the  eohedule. 

BoBinaoii,  C.  Jv,  ordered*  tmmrfhtr  to  ht  M-- 
tend  on  the  baUniieM.  :\  -'-i  ■  .t      .  '"■    :  'ff^ 


U 


9  tffirttm    Cl0ht 
tntdMM^.dM 


,Wtlh« 


iftMV  ewoM-  pnMvvIX  <•  ^  mtvU*  iwrwnallf  «  th» 
ii>iilH,iai||MiHimD^eri#th«i«r?i<etnaallwh. 

niMal  VMeNHMl iMt digditMid.  beinolwMi  aMU.  m 


nAihvtte  end  pa|»wi  filed,  to 
MMn^fHif  ihoiinFieoorihoea^  mim  thioi 
u  nad  dtt  inbMQVMit  rnnenedhMS.  ihonld  aol  bo- 


^,»r<, 


Tii 


HiMnvii  o«»tho  3fd  ofDoe.^. 
tiM  ea.tho  98%^  lfk»f«ftbor,  n  oopsr  oT deoiMvtkNi. 


Mid4inMid<ol'idiaifRimldl^nibfai«bemnA  bitf  **  thntt 


••'•J 


11^  WM  •ir»r  MTYttd  on  llW>IIMtm  ^ 
^^♦^^^B<o»»  iwuft,  dMi  en  or  •bovl  Um  tM  ©f 
Omkm^  ISM,  ilM  MiMnrf  eopjr  «#  «h  fv,  (In  «IN» 
«it)  WM  Mrv«d  on  kirn,  oa  Um  «UHMkia*i  fm- 
mim;  bjr  aon*  ti«fton  imkaown  lo  Mai. 

Hit  M|>7  or  writ  ifM  Mriwd  tt  mmn  ikk 

«f  Oclobw,  1849. 

AliMMisr  lU«4r  Mrirn,  thai  MfmKi  10  Um  mil 
ia  ikk  MM,  ia  tha  oioara  <4ka,  wai  aa  aAdavli  of 
f»  W.  Jairia,  thai  Mrviea  wai  raada  peraonalljr  oa 
Ika  <l«f«nd«nt»  oa  iA«  MMiOy.  day  oTOeiobar 
(IMC  aiatiag  ia  what  yaar),  aad  tliat  eoouaon  bail 
wataaiMiilbyjwtpnatfor  dafiMdaat,oa  15ch  N«», 

Oa  tha  plaintir*t  paft  it  was  awata, 

lit.  fcr  F.  W. /iffia,  oa  Uia  4«h  Daownbar,  liMrt  ha 
<M  (MnoaaUjr  wrve  tha  dalbadaal  with  pn>o««  ia 
thia  oatMa  {  that  auch  wrvica  wao  Bia4t  h^  him  oa 
^t^ndMnt,  in  hi«  rafierj  (lialMaat  being  a  lUiieoay; 
ihit  he  io  Mqinintad  with  daHadaat't  panoaal  ^ 
piiranaa,  aad  could  not  ba  miitekan }  aad  thai  ha 

■Mii  iM  ttrvlea  oa  the  SMi  of  Odohar  last 
iM^t  Mr.  Ball  iwan,  that  fi  laH  Iwa,  or  a  day 

^  m^  tUm^t^m;  ia  a  ooartwaiioa  wHh  daftrnknt,  it 
wm  Mbateed  to  hia  bjr  ddbaduH  that  a  eopj  oT  tha 
writ  ia  iliit  eaaio  had  haaH  larvad  oa  hfaa^  or  had 
haaa  ianrad )  aad  diat  hi  a  nhMqawM  ooafana^ 

mm  tia^  Im  dtlhadMt  adBiM  ttat  ha  liad  AjT 


W  *wr  ,«ai*li«'^i-:ir^flfv%?i??r'' *«^^ 


lit 


I  ttftil 

Hli.i1l<tf  iifltll|fiU<i. 
Onlirad  llMt  tiM  •»!§  «r  Ulli  AppliMUMi  ihMli  !• 


J    ' 


limiT  V.  If  rrcNitL  rr  al. 


On  tlM  Sird  ciJukmrft  1850,  ■ 
It  ii«fr  4«90  wily  Piter  U.  T.  MlDlMfl  liioaM  not 
M  iMWH Willi   10  opooe  cqmh^  m  wit  mmw  oi 

llOBi%  M  vMif  VMM  dB  UMI  MlHt|  Oflf  ft  Will  OT  Cll* 

LIm)  ^MMi^^MiiiteA      ^MIaA   M^bJI   ^i^^^^^^^^l       <i^     JM^  ■Iim  ^mm    ■*^—     Jj^^hA.-,-^ 

■n  WMUIWly  Vm  ■Wl  pilMNUU,  w  OMCaMp  uw  ptiic 
OrlOSO  pOflNn  laVnMII* 

limp  WW  tMlilMMly  tMl  Mt  ^Kaliflt  ulAt  IBO  OThIB* 
flUt  ■in  OMHlM  jV^pMNM  ■  WM  DifnMNi  CosK 
w^Kmm   fiww  pvnoiH^  wnw  wotv  ni  owip  i* 


by  pM^f  KMI  WT  it  \9mi0M  pO0|MO/* 


m 


^^v 


m^ 


/-• 


iC«e 


•m 


l»lil 


iHOcli  watt  liiimnlfvpiii  !»> 


ui  li  Mt  aaiMil    fiM  ^. 


It  Itemed  that  mdf  ia  Deeember,  thk  iiifti  iImi 


ted  applied  to  he  diMshaned  Oeoifiiiiiodf  iilaythef, 
and  that  OB  iiaiilar  aidMriti  to  thoee  fled  >"^Miili^ 


p    I- 


mikm  that  applieathai,  thip  ■iialiiiai  wji 
eMaed  to  eonndt  hiai  te  eloea  CMIM^  . 
Bariterinadeea  aMi?U,thaihi80pMher»  lidi^ 


he  lehl  thie  defendMH  a  Vn  eT  lapd  ia  the  iiiPMhip 
eClli^iitiMd^iirhieh  dei^^ 
iifltt,  aad  had  pot  «p  a  boBdii^  ea  il  { that  he  had^ 
elM  the  let  oCOeaviBher;  IMI^  aee»deAada«k.  la 


paitiiiib  pi7«Meie|^M(  whiehV  eftmd  «e^lH»> 
peMK^r^  thai  jtfilMbe  he  hed  hoivht  a  ta^paUr 
hqfie,  aai^  that  di^iiiat  beBeiid  he  ha&itl*hii, 

petpif  fnai^ialipMi  his  date,  ifl^^elMe. 
linttl  piip*  4|S|lu  JiMMiBrr,  im^  thiM^thte 

m»^mmm  if^ylidl^Him  ftaiiyea||Hf<ih» 

•bii%?!Mi  i«it*^kaiiiii^|ig^^|h,^0^^ 


kvii; 


At» 


iffiMi^  iiMii K  l"  <l«t  it  «VM  Ml  lilt  immAm  i» 
|lf  ItiifliiaiitfiMf  p<i%Mi4tii>tMiypwptttyiii» 

*    IMmHi  Mi«M  (I6lh  iMiiuy,  18flO)^tlwt  dtCM* 

p£ly^  BMlrif  t090i*»  b«i  thai  hb  (MTopert^ 
ilMMMi  iliit  pkiBlUr  eodd  not  toiwli  it 
rPliiMlf  ni4e  m  ■tiwig  OkUvit  (SlU  J«MMif» 
4I|||)  to  iktw,  thm  by  dsftaduit^t  own  ■HmiMMim, 
«    hi  M  •hoiidMit  iiWMibh«<  wm  raMlY«d  to  dateid 


(Sill- JuiMtfjr,  18d0)  made  •fldtTit^. 

itmbf  ■■■iiit mHih  had  My  conveyed*  all  Ma 

iiMa»awlialerMt  of  and  toall  eelale,  real  andpei^ 

iMHl,  whieh  hahadyor  eoold  or  might  in  any  wite 

Mvaet  elaifli,  in  any  hmda*  fooda^  ehmtele,  deb(a> 

4lilMi#rdemaiMle )  thai  when  he  applied  to  be  die- 

iihiHil,  the  eeme  afcjjnad  by  thie  jnetoBneat  waa 

fiitod  hilaflMalfiiehell,  ibragood  aomidenitM^ 

«hal)flhnli4l|M^  depaMn^a  ranxMuaHlaly  the  eilate 

i^iaajie  iwiirttd'te.  hte,  In  eider  ^  enable  hioi  to' 

ahtob  hii rdiiBhaifi Horn  mmy  that  the  tot 

to  JaoMfi  ifitodlf  waa  fiur  and-  hineic» 

»diimKlplaanti£  M      ■ 

tothepliMff  k  madeea  tItoSlit 

^iMiayr  t|g»l  »!F>flitt»ft»t  defaidant  had»  by 


~.  ill 


ij^jwi 


mmnf^i 


tt,m  mm  hM«  of  dite^  ii 


tkmUmurik^Uma/ioa  thereofi  aoi  li  4i^bmt,ilt^ 


ift 


■tt 


nay  te  obHImI  Ipomi  fk» 


fmtmtUftffi^miK'94fki»iMmikmfm^ 


emih  •n^  mr  o^m  uf  Mtptui  to 
1W  •Dhsdirii  oTMHi 


Vi* 


to  • 


■»./.>. 


1890,  iMiwd  a  nuunoiis  to  ihew  ottti^  wli^  kt 


,::i.. 


■ImMMCbeadnlttBAloliMliniti.  5 

Ob  the  IMi  Ifuvh,   1460,  Hm  pluniif  Mud* 


to  •  o«ta 


wwnMde,  to  aeeapt  u  MrigpuMol  of  lA 

nrilL 


tin 


»  Qiftoto  fiHme  lot,  OB  wyok  •  biiMi^  to 
iiMp'tad  toly  Mid  B  aarttoB  MM  of 


tiMto  tht  lMMtoOl^¥BtoBltoBiiil^BBO«Mr if  ^ 

BoMi  of  WMiii^aaA^botoe,! 
^llli?imiirtf1HiHjh,  1800 


1       ^^^ 

^                    ^^  j^^mr,  .^H»w.  ^IV  ^^M^HBw'BiV'nnMK  B9'MM^  ■ 

|-         liaito^toliitolifcuitotiiMiiii 

to-«fllM'«M»*''.^'^^ 

B&Mi  ll  llAllinM  ▼.  DVMAII. 


||WM«t « IPH.  fr.  «!.  I,  Mr.  •^Hm  to 


tiiiyim»  >H>  Miitwimwrt  t^M  to  MM*  to 

jMjBViTtliii  I fctfMtiiwihiwi to totfltoiMHit. 

Ob  11m  nUi  ^  AlvBM,  18S0»  Hie  deftiidtoil 

[«    ptoaM  ki  ftbtMtaiat,  except  ti  lo  $t.  Ok,  ik# 

oT  Bbbeit  B.  Biinie,.EM|.,ille||>gthet 

\iim^mb of bflii|lii| tirit  «etloii  he  wm  end  MO  ft 

fiidiB^Withia  tHe  juriedlelioii,  fce.,  towit;imtki^ 

HiMi^^MNUpiii  ••  16  II.  (k,  put  of  tlie  U.  Oi^ 
eompdMd;  and  ee  to  the  21.,  itoidiie,  96t,,  thti' 
ptainttfl  ■houkl  not  fbfther  maintoiii  their  eetiofty 
b66Miehep«]rii(intoeoiirt.  ' 

ftiKmni  tn  theie  pleee  fte*  ta  aAtovH  of  defea* 
<toBt,  ■toorn  on  the  Mme  daf,.«thet  the  ptoft  in 
ihetemeiit  iheieto  annexed  wm  trae  in  Mbetanee 
uidtoei.**  '  ,  ■  ■'-  "*'*'  * 

iPhe  plaiiltif  had  johtained  a  emnmoM  tbf  tettia| 
aiide  Ito  jateto,  for  trr^gntority,  vftih  oMto,  he|9ilia' 
die  |teat  were  not  eorraotly  entHled  in  the  eitoii»»' 
tad'heoanw  the  afidavit  verifying  tl^e  plea  in  abated 
iil^pl  VIM  Mft  eoffacstly  e^^ 

Of^^iimilmim  abatonwm  #wnjd  net  ht  ji^ 
lid*  fcf  iiwiiialty,^^^^  die  aftdatii  ^v^^hm 
dri»  aiai  #1  iMt  Mlitthi  pIpM  oCiiiideQee 


■^ 


»».. 


iiii  why  the  MJ»»4J^  y  )?^ 
heMBtoyi^Mirt^fiiBiliii  ~ 


_   'if  ^'J'i'^K'^itn -Vd)  "ii 


r 


Or  11^7  tka  )Ut  iad  JM  piMi  ^miiiwai  imm 
tUb,  t  wlix  tU  fflM»ilo4  awl  MHilf  <MMm 

vit'  omhi  to  flilt  iAlfei^Mf  bTH  ibtplM*^. 
ivMMMqTidhtftiHijriMljaiMd.    UHhaAmmi 
tkMlh^  lOai^df  liiidwMjt  wMthrt  peii^ 
plot  iftB0]c0d»fQiiriblt]r  te  niglii  )ip««  Mf»  iliit^ 
iNil  I  fsoaaotiuie^pt  thk  m  t •oopUMfit «M|k iit 
lill*  7  Wm.  t?.  «IC  a^  Mc.  64  Mm  t^  |MiiMiii|t 
Ml  Iwve  b(^  dookM,  t  wiB  laiaMr  the  lTfrn»iMM 
pliwl  iMRMlilj  within  ib^.«jg|it  kw^ 

Om  dMMiid,  qUMrwiM  iiHl|iiieitt  to  b«  lifBed  i«  ^ 
ifqMe|toi«iBb.|}ttw< 


'!    i^f-.M 


^    TN  objection  of  BoiMOfTico 
^Pijriil  >tli«>  «*.  irto  ioiirti  if 


■  JP*^^^^WMi-' 


MoOuur  T.  BWIX4III1I. 


ar'(iir'MMitty«ji4l!»in 


.0 


ilMMl«ib#id  to  pliad,  oi  alifevHf  ftoil.       - 

''  vMr''VMI'  sBttVltBy  R  tppiMMOf  IBM  QMI  IKMpQQ  (tr 
MMpMt«l  w|i  Ml  pMioMllj  MHred,/  tad  llMtt 
|ii>iilrt  to  M  Bfr  |oi  H, 

;|^  1VM  laimi  bjr'iM  4«^iiij  iliMr  to  dflfendtit^'! 
4wriByM»>>  ud  diNiini  pvaf  the  liMi^  1|j|<r  hit 

f »   ; tiMMrfold  hfaiB  h»  woidd  >Aye  B^ 
11)  Att  his  fciher  jivm  Ih  th«  t^wiiphip  ofCan^, 

'JViWiMNI  flwM  0%  .^Mbwre  hfti -iMd.  hMB .  to^'nHX  ftf 

-itm  JMUph^  «Bplbt«d  ill  A  p«Uio-W(^'  e^ 
iT'lMN.Mw  |U4  iImii  peiu^^  Uf  thcft 

■ 'jjl  tl  ^IfM  to"  ipM^i»i|^'a|Ar»y<il,  iMi  havtoi  beott. 
'  nid^  Wf  <iM,aad  Ito  ratentt  iieV«r  midekiiowii, 
:#Hil  oipeODDii^  cjf'  Mch  ft.dieiiiMulee.lo  the 
till  eltor^  Maee.  tV  «une  therilr'i 
•erred  d^KMtoiil  ffift  tl^  deetonttioii  to 


.-?  ?. 


fliBfUiltok^^  to  the  |d^- 

tif^.iiipnM^^  el/tlMf  ffi^fMS  i^  .no  no^  of  tmm- 
Wim  hti  beM  ittf«d,ndiM^  imipii«%ijfo«l^ 


It  nrato  he  iM 


'i»i  ' 


'|bilii»oii,  tS«  .l.-^fh9 


><* 


■.j^Hi^u- 


.,-V«, 


wk 
m. 


fe'f 


/ 
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.x(4 


OMlmtiM  1m 


t^-wnkuki 


TM  iMilif  deekMl  a  triipMi  for  tOtiii  goodi  { 

iteitlllMl  oTol^  fM0rMIMlU  Md  tfM  m# 


iccoMpt  of  which  cmtoiioin  tbg  d<ftiidMitdwmiBi<> 
IW  pfadBiif  iMmid  to  Ml' th«  dMBimir  tii^a  •■ 


Com.  I)i|.  PtoMWr,  8  M.  81{  I<oid  Bit|BOttd» 
iSi2  8^.mt4ABBe|eh«l«)  lCh.RM 
(M«ie.)i  aT,B.»lli7;8N.  S.  iei)S]>o«iL 

ftlifMi  if  this  ii  101.  .ihA  i^  kiam^  m  th« 


ifiiili  of  piietiod  tinilt,  tio  ih^ 


wlnllhe 


J|4|»t  mmaA  bf  the  woidi  ftMow  dettmiBr  in 
thiiinilpt.  OlfieetioM  thit  piar  ho^  OA  ipifw^ 
dMumf^M^  9«ii  bo  jttM  MMk 


pwOl^if  iol  aHfiii^C^  tf  thoJ)fln#|^ 


^iT  ;™\  tt'^P' 


^.mm^^ 


H  oMBol  ho  lit  iide  owlir  tho  i^ 

<ho  oljoolioa}  lo  lllfi  if 


llMiiiifvcAt 


I|i  tMiii\^iovf y  wUoo  10 


o»;|jytJho«o.iO;ioijny  •mm 


«i 


thooilv  Olio  nil 


Pi  ■  '■'. 


y 


■i9«  HW  oliMott  to  te  JUMmI  «h  fMiiik  dMMn«f, 
•■dl  tiiM^i««A|U»,«^  16>dMM^«  <^  <^ 
IMirtt  Tfliiln  H  irpi  thf  t  Ifit  fir^-^  "^  "**^  f*''** 
i»tt  lot  hwt,iiia«i'fl#fiwrf  ywnVi%M»  cwm  of 

immiu,  iihirh  t-^-'i' '^^r*T  *^'*  -»— ■- 

I'rtgT't  .*"  niMt  praf^;  but  A  W.  Ii  M.  eb.  18, 

thMtf  the  fiM  te  IIm  ki|g  for  tlie  tiMpiM  which 

hill  Woii^iial  thi  <M^ 

I  f9|f^|il^lhiAh,,<h»t'i^  »vOT««iitih«»ld 

h|t«  hem  Md  toUunmcmwfy,  iilh«r  in  form  or 

inbHiarn,  mil  trrthflt  *^r  "H****^  ""^^ 

<h9  AMii  pmud  «  fi  M|ud  10  **  pl<idf>^ 

IP  #1  T/CfH^  «h^«h«  iBMrthn  U  MMid  to  he 

l»h»iiMttiff«^  ii*ilwio«i  Awi  thit  boiag  oo,  iho 
^pMWi  ^^Pmk  ^  1«,  Wbi^hiK»we  to 
'"|1ii}i||iHlr  iT-^ — ^      '      "'^~ 
**  <h^  the  iMilNinn  ihaU  be^wed  va^ 
^  i«  the  den^vier.     (8ee  i*  lo 

l|»  wM%  WiMiMnc  diet  there  eve  ii% 


/  '"? 


i|jt4M«tiw-«WiA«>  P'^^  «% 


'■jUsi 


:.M 


t 

ptMilMriii  Ait  eMC,  lUt  iM  miiht  «M^<Mi  ptyti^ 

* Iff,  iftrt  iifhini  rhii  iwiwm  bIiIhk  imhj, 

~  but  MMMMriii^  that  a  T.  ft.  lil^  teiiBiw  uy  of 

IheM  oiiw,  Mi4  to  dM  2  H.  B.»  16|..-«pd  com^ 

derlof  thai  Um  uOHwa  |mk«m  oaa  aow  ba  no  ■«« 

/.  >  >iBi>Mij  thatm  piedfet  to  piMacata,  and  that  an* 

^    tiktef  eaa  ba  mmn  frifolooa  la  (bd  than  tiM  objao* 

tlaa,  I  eama  t»  tha  eooehaiaa  la  mi  tlM 


SaaLorl  Bar.  180;  »  8alE.M0}  4ABM).ab. 
16 )  1  Ch.  B.  402 )  S  T.  K.<ia7 »  8  H.  B^  Ml| 

Sbyaata  ar  al.  ▼.  Fox  tr  ai.,  Bia  or  M*Ai|3nuiT. 


♦  ■1 


^mm»  tU  pfaUntiir,  ailar  MrVie«  of  aoliM  of  anHwllatt, 
•lba«d  U  MMMNtOf  t*  bt  MtifaA  M   ti»  faftfCt 

«j|bo«t«i>Mltiaa,  attl  tlMiBr  n7«m«AKWMidi»  tnplU 
to  nodad  Oronlor  Ibr  tbo  awoototw  fcr  irmnmUy    tip 


••QHMOiaMoiatbaonkr  teMXTMN,  mart  bo  oowidonJ 
•0  waTta^tlio  bngiilMiqr  oni  dlR^^ 

Hotion,  in  Bfkshaaliiiaa  Tmn,  18  Tic,  to  rfMir 
flaofa  why  tha  rale  abaohita,  made  in  tha  aaaaa  if 
WiDiam  Bobartmi  ▼.  WiOiam  M'AIvaiy,.  i»  HUuf 
taiin,  18i8,  odering  an  aanmereiar  t9  be  aMafad  m 
the  biO^piaea,  and  iba  esonerettur  tbeiaaa  iiawd» 
•bmdd  not  b^  vateindDd  and  eat  a«db,  m  tbagwiili 
that  thci  Mtma  were  giaaled  and  entawdieatiaatifaiy^ 


iefi4aaiaduitUieaaia,aad 
and  iba  nonef  llMaiDidiBr 


.-<  j^4^i»4i 


^r^Tsr  f^f ;  T4' l^^v  *p 


|r|<M«l«r|ltltiit,WH«lMl«t  ' 

ai«  pltintiff  afreiHd  lf«AlfOT7  R>r  a  dehl  dm  to  HM| 
OmI  Pox  Md  H ifik  %MAm«uMI  to  «Im  ihMtt;  toul 
■ileiwudi  tetaiB  ipMial  teii  j  that  in  AaguM, 
1941,  tbay  mnrndm^i  M<Ah«ry  to  ilw  ihenir  if 
Am  Nawoaatto  Dtalrtol)  mmI  tkat  JaiMa  Rsbaitooi^ 

*  Ae  ^ttotnay  of  j^ntiff;  fvti  awwr^  oi^ch  aurnndir. 

No  «ai1iieato  of  render  waa  gltan  by  thTaharii; 

and  k  did  noti^ipoif  tlyaaytoaaaofaatoawtoltan 

to  li&««  an  OJBaiiuiiaHu  aiiWrad  on  tiM  bail-^aei,»nd 

diui  ewwra  an  aAotMal  diachai^o.    SiAaaqMaty, 

'  TheaiM  BTAhrory  and  ffoory  M'Atvwf  bacMW 
gpadU  taa  for  WiMan  M^'ANvrf  {  and  notiee  hacftag 

'^  bkaa  gif«D»  tiwy  iualii^»  wad  (iw  dalbndaail 
ll*Alv»ry  waa  diaokaMj^  fruni  cloaa  Cuilody,  bf 
oidor  of  lito  lata  Mr.  hJm  Hacanuua. 

It  waa  atoom  that  tiw  plaintiff;  on  kotfinK  that  tia 
lf*Alforya  had  £eeaiiw  bidl,  nRarkod,  that  oHharof 
them  waa  good  bail  for  tiw  aoMHUit  dot  hiinu  l«dg» 
■Mt  b«iaf  nbtahiad  againat  M^Ahrery,  and  th«  taa, 

:  lumwiied  won  tft  inmi$k»ty  the  ytaJBtiff  prpo'aadid 
by  wlt9  fitkat  agaliat  the  dafondaati^ai  if  they^fVMl 
•mi  the  bail  in  the  antioft)  ud  tm  BUiiia  baliif 
MMr9ed>  m  jvdgtoeni  xvaa  dbtahied  agpiMt  the 
AillAdhiito^  towMMvieir  being  awiM  of  their  ■pbniy 


1, 1 


^      »-==*^^ 


#iii|  tii»i><dlmjiaiwatihim> 

,,-j    -  i.;\t,'-.        'I.,.,-      •               •  ,i;* 

>  A»  #«idii*M  1l«fr  tiMMd  for  the  tn^                            ^ 
and  eeaii,  tMl  th*  wbtll  aatoini  levied  fren  th* 

I 


CRA 


Mi      ' 

'  lift  Sr^i^lkllmmi'fmf^^ 

IfeM  Apriff  at  Newcude,  bj  dirMtikMi  «r  pkiMli^ 

tppMed  8(Mf.  to  iIm.  pftyn«nt  of  uom  dMMn4  M  kit 
Jmnk  ipinfl  hia,  mm!  t  ImImm  of  1«.  ii.  IML 
■(0  iMMdiiiil  In  the  A«t«rii  huidt. 

fa  iCioliMlaiM  T«rm,  IBiS,  iitor  tKe  levf»  ni 
whil«  th«  mhort  tmlmnim  w  in  the  iherif^t  hnnda, 
Um  MmAuKta  applM  t«  haW  an  enmmtiiw  mwnd 
on  the  bcU-piece,  and  to  itay  all  ftirther  proMetUafii 
thereon,  on  payment  of  coati.    Piroof  hth§  then 
adduced  of  the  render  by  the  ddfendanli,  and  tht 
application  not  beinf  oppoaed  on  thd  pnrt  of  plnintif» 
MM  appeua  bf  the  affdaTit  of  Jamea  Robeitwi,  hii 
attorney,  the  plaint^  beinf  adviMd  «<  that  the  «une 
wae  oielefa  and  inopemtire  aa  flur  as  the  claima  of 
pinlnliC  were  concenied  in  thia  cnuae,**  the  rule  to 
•nier  an  exbneretur  on  the  bail-piece  waa  made 
abaoliite.    Since  that,  the  iheriff  had  paid  over  to 
Fox,  ftom  whoa  it  waa  Idiiad,  tha  halanM  iwnahi- 
lag  in  hia  haada,  and   an  ineflbotnal  attempt  had 
been  made  to  raoover  from  the  plaintif  the  ameiial 
of  the  90i.  appHod  to  hia  uaa. 

The  plaantit,  with  a  view  to  eatttle  himaelf  to  tha 
WiMO  of  Iha  eaaeatioB,  now,  after  a  hipaa  af 
vpwavia  of  ais  yaaia,  moved  to  reaaind  the  onlar  to 

oa  the  baiKpiaae.' 

MfdMMM,  J.-4nmi  al  tha  eiratuMaiieea,  il  te 
that  the  pinart  ilrthaJaaii  oi^  if  thay 


had  apyliad  pmaptiy,  to 


at^Mi  tMai,  whaa  ha  mm  wtA  twaia 


oNiiMd  bf  plaiMir 
inm  tha 


,,■.     ..-^'A-.     , 


1 


MMMt  ar  U.  V.  MS  IT  4I» 


^1^' 


ptftkt  HMt  1m  f*M  MTIM  Wtl«  Ml  Httllto  ftf  It}  Mi 

ii4m  tlMM  pArtiM  Applied  ia  IMS,  m  Umjt  o«gkt  to 
Imv«  doM  l<Nif  btfiwt,  lo  kav«  ta  WMMWirtur  mlsfti^ 
Im  tikM  DO  notiM  of  tho  appUealkMi,  (lio«gh  torvod 
wMi  ft  raio  to  thmw  mam,  uA  aUowt  IIm  taum&ntm 
to  bo  oiilorod  wHhoot  oppoiltkMi.  Ho  now  eontt 
Arwftnl,  oAor  haviag  ic^ooood  for  lix  yoMo,  ftid 
■ovoo  to  fooeiad  tho  oidir— or  in  olhor  wwdo,  Ho 
mm,  oAor  tho  nilo  hot  boon  obooltito  by  bio  dolbult, 
•I  Um^  end  of  fix  yoofo,  eomoo  into  court,  ond 
oipodi  to  bo  ftUowod  to  iiiow  eoooe  ofunol  it !  Ho 
!■  Mw  too  late,  aad  miiil  took  lodim 


■  W 


Whillior  tho  oidor  lo  ontof  an  oxoooretar  fhoold 
or  ihoold  not  have  boon  nado  in  iMl,  oaaaol  tmm 
bo  prapOTfy  ia(|iiired  iaio.  It  was  sada  bf  ihe 
•oquiaiMMo  of  tko  ptaifrtHT,  or  ai  aU  ovMio  without 
botagoppooedbyhiM}  aad dlo quilo  ootUMteal with 
tho  anil  if  jortioa,  if  it  boa  Iho  oAwi  of  iolieviBt  the 
dafeadonta  flmn  iho  payneit  of  oMmioo  to  wliioh 
thoy  o«||il  not  ia  ifalgr  or  law  lo  ba  UaUibr 

SfWifimfrfar,  U  doaa  aal  fbOow  dwl  iter  ao 
kill  ai  aoqidoaoaaoo  it  ia  hMuaOMii  m  tha  eoun 
aow  10  laaoiiid  ii  •!  ll»  iMtaaoaof  •  pai^  who 
ivittadalthotiseloaMlMalijoppMittMiiiwiOT 
jwytiirt^ii  that  H  mma  be  laidhwUial  ii^ 


o2 


▼«l.i« 


f-S^W"'''^ 
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f 


»l,%  ■ 


^%.«m 


Mill  mkm  «•«  only  llMv*  iIm  •Ck*  «C  wwkiaf  Air* 
iHf  li^|Ml»  IB  lb«  4fliM4Mili  wW  Imv*  p«y  »  «tPi 
•f  •0/«»  wM  iltf  il|hl  Ml  « 


TlM  rate  flMllktrolbiv  b«  <y»bM|id,  mih 

OOI  OIM.  UtTUi  ▼.  BoB«|ltM.        I  • 

JMili 

llopmMrfi 

to 


lln*^^  >>«!l«f  <i^  *0  BOCMrf  to  trki  was  •  DMMBlOtV 


ll»(|ld 


:"^piyttlMriHHimTiiybwwiNiiiic«Maiotiirt, 
pimint  Id  iMtiM,  tlM  deAndrat  tppliMl  fbr  aad 
oMiiMd  •  rate  aW  ^  j««iinMt,u  teeutofaiMNi. 
Nit,  wMdi  WM  dlMliM|0d  OBlbA  peraapiorf  mmImw 

Hsfinf  Med  at  ilM Mxt mUmio bitaf  down tlM 
MOM  10  tffW,  aooMdivff  19  Ut  OBdntddi^,  tiM  diAii. 
dut  mmA  to  rweiad  the  famer  onfen,  ud  ^t 

|b>  otighil  Bwdoi  fer  judgaart,  M  tai  «>ff  ^  n«i- 
fnh,  niliit  b0  and*  alinliiit.  ^ 


i'- 


rttMlmTtoii. 


•mm 


faf  that  irar^MW 

I11II4  MM 
mil  for  1^ 


pkiiHif  *•  H^at^Bolt  ttppMiti  that  th«  p*rtiM 
•MfliMkMl,  but  that  tiler  ••veni  tfi^yfvaMiili  of  ^ 
lim«,  Um  lAxatioa  uimW  tiiat  aoCic*  vitm  ■himtnmi^ 
ehkiy  by  iIm  di&ult  of  lh«  tfaiit  of  (l«rAiMk«l*t 
•ttomey  in  attemfiif.  y 

Tte  litnr  of  fikiiitif ,  mim  tfMi  iiJiuwiliiMW^ 
«|filMl  tkw  AppUoalkMi  fer  jodgamiit,  ta  ia  caae  df 

If  oLsAV,  l«-4l  wtirlr  iIm  Hmot  oT  Um  ptalMif 
lo  pay  tha  coala,  aad,  balbia  pajaMmt,  to  gat  tham 
laxatl  bf  the  propv  oftaar,  "^^c^^  <»>l<'  oo^ 
oiiglU  lo  haiw  dooe,  whatlier  the  Jypdam'a  aUomay 
or  hk§  tfMt  attandad  or  Ml )  aadSllw  plaintif  Ium 
dalajad  and  who&j  omittad  to  do  wlM  waa  Mflflh 
Mry  OS  Ua  part,  iIm  ditedpatlt  Bol  raqoifad  to  wait 
Cmt  a  Airtliv  pwtod,  aad  to  aMittod  to  kava  hia  tola 
■ada  abaohilt  for  judgi^il  aa  in  caaa  of  a  Boa-airil. 

If  addilkiMi  ooala  amaaiMd  lo  Iha  laaaovof  pMli- 
tiff  by  ihia  aoda  of  prooaadiaj,  ha  haa  oaly  to  Umm 
his  oivm  ladiaa  li  nol  tahiaf  tha  pioparaad  ragitoi 
r  of  piooaidkML  (ft  diaoQMtiBiia  as  paymrt  of 


to  Jr 


~'BOd»'< 


.-  *,L  i  r  1  i  t  „  ;       L  .  l.^'.J  i      W    - 


BoU  abaoliia. 


» 1  -I  ■  • »  ,**• 


'-M 


tt^^ 


I> 


'h- 


^n'i 


>i*s«>'.'«'<^' 


OMAM nA  EBVOmit. 


"<,'S. 


Xmaoif  ▼.  Rapujb,  SMiaitf. 


Wbwi  (iMdwknllM  fate  4iM,  and  tkt  oMiHi  lb  Mi.  Iht 

It  wmi  nol  U  dMwa  im  ik»  UUkwH  to  Mt  tfai  «>.o««rirthwi 
.   MUiLtlMttl»«r%«ii<4Mh  ^ 

MridMlkir  thi  MMMt  h 


;    -t- 

s 


.     AMliiaehMBbwiwfllBol  altowthtpbiiitiffiodMliJVM 
it  Im  doM,  MtwMirtMMliiV  ^  varlWM  biCwwa  £  > 
dtehntioB  uid  Um  pnetm,         '...,,,  ' ' 

jMolkNi  to  Mt  Mide  deelmioii  ]|^  iti^gidaiity^ 

inMUMit  diMloted  in  OklavH'.-^^lie  dMlamtioa  Mm 

>  in  <M<,  ud  the  prooMi  in  OMtf.  -  ,      ^ 

I       The  dedtnUi^  wm  in  ^1^  a  aieipo  af  i*' 

priKNMT^  nrrMled  on  n  M.  aei. 

The  oopj  oT  the  imoeii  lerved  wm  «troipMi  on 

thn  MM^  lanofnllj,    /    ^  ^  '^ 

~~^^TIi0  nftdavit  ■hew«id  the  copy  of  tbe  deolnintion 
:   tetved in  the  enMe.  V/%;,. V'?'  ,■•  ^'p^p''?  ^ 

it  wMokgeeted,  th*t  the  defendapt  ehonld  hive 
■hewn  that  the  crigima  dedanitien  varied  ftom  the 

,^^  0.  l<-4[  ^ek  it  will  he  MMHid,  an- 

-  s^""*^  jWi**^  «h*wa  the  cooHaiy,  that  hie  eopf 

It  WM  AuthM  ebjeeied,  dait  H  wm  not  jImw«- 
ivhether  <he  deAnfant  had  appealed  or  not  lo  the 


Mmmaou,  C.  J^The  defendant  aweaia  that 


« » 


oMh«pvod^«d,uidH»pp«ti«dlobeinaiiteauw-|  '^ 
•nd  M  tfie  pUntif  had  dedared  in  tb«  oaiite»  wt    „ 
miift  MippoM  tiM  defeadut  hu  appyed,  or  plM*» 
Hf  for  him»  or  ekw  hii  dedumlion  would  b«  irregulars '  '^ 

I  •m  of  opinion^Sat  the  deiAaiilfanl  imMlWiel 
vide  ai  irregular,  there  being  no  proceM  to  wartant 
it|  and  nothing  being  il\owi&  or  praloaded  tobe  ahewn 
b the  oontrarj.  ^         ^.  *    .'.« 

lam  aaked  to  allow  leave  to  plaintiiT  to  declare  as 
he  has  done,  notwithatanding  thia  variance  from  the 
proeeaa  i  but  I  think  I  could  not  propeily  do  that.-^ 
■■2Dowl.  95.    '-''-■:■  '':■'::   ':."*/■■;  •■■'  :;•: 'Vf"'^''    .  . 

t  ■ 

HlTHinmOTON,  ADMtnilTRATOR^  or  HETHSAIlfO-       i 
TOW,  V.  WhBLAN  AKDTftOMPtOM.         r  .fi 

Jbr$d    JBdl\jfk^atrvii»  ^f  a  cofff  of  tU  writ  on  d»JkndMi» 
Whirl  thewuTtnttowNgtbad^Mwedto  twobMUA,aatf   ^ 

joiat^,  Vn*  nw7  ntmtlitlMi  •rmt. 
Aaiommalitv  in  •nMtiagoli0dftwodtftwltoto,eaiuioC  be 

■Mdte  a  powKl  of  oU«ftioo  b7  the  ^ 
A  party  wtaM  anwtad,  ar  b«  NfMw  to  neaiv*  a  comr  of  the 

writ  which  it  oAiwI  to  A<M.  will  not  be  allowt^  •mrwardt 

to  oMke  it  a  giwiQd  tek^  dieehaige,  that •  conr  «f  tha writ. 

Wai  not  left  with  him.  ||| 

On  the  Ml  BAay,  1800,  a  tnmmoi^waa  granted  I9 

let  aaide  the  amat  of  defendant  Thompaon,  with, 

eoHa  t  let.  Becaoae  he  waa  not,  at  the  time  of  anea^ 

er  at  aaj  time  mee,  aerved.with  a  copy  of  the  writ, 

^required  by  the  iiiatule.  .   ^     ^   f^:^.^^^^ 

>9aiBf •  Becanae  die  aheriff 'a  wanantwaaaddiMitMd 
>Higji  MeBfaiaa  er  John  ThompaoB  aid  Ala«^ 


'i^"^ 


4' 


4 


-^., 


8idiy.  Or  to  aet  aiide  writ.ot  anMl,theca«ii0  the 


■%^v,ir^\i'i 


V  . 


■^^#,'"^" ; 


•**.. 


jfc  1^ 


^mm  (ThM^MKm)  wNto  4«  m|iIm  wm  iH(i4 
■ipteM  boch»  Mui  (be  ilMiHt'fl  wsmMit  wm  wpitm 
tedi  {  uid  than  wm  m  dirMli<Mi  in  the  writ  « 
etherwite  to  arrett  only  one  defendaM,  iMd  to  letve 
IM  ntbm  with  a  copy. 
«  TliedeftNiduilTlMiiifeMiW(byo/iy 
Apia,  lie  wai  ane«ed  by  one  John  Thompion, 
under  a  pretended  wwrtwat  from  the  aheiMTto  Mellii« 
kto,  John  Thompeoii  an^  Alexander  Pnrk,  and  it 
mw  •  pfiaoner  under  aiiwt  j  and  (hat  neither  al 
Ihe  time  of  the  arnnt,  nor  ttjiiiy  other  time,  was  h« 
ierved  with  a  copy  of  the  aaid  writof  ca.rf.^orwitk 
any  other  paper  in  thir^misew 

Thompaon,  the  bnatf/tworo  that  he  did,  on  l$tk 
April,  by  virtue  oCa  iheiiir*i  warrant  imued  by  the 
ilMiif,  under  the  nothorily  of  the  writ  in  thii  cauae, 
IjpMal  the  defendant  Thompaon )  that  at  the  time  of 
making  the  anest  he  read  oyer  to  the  dei^dant 
Thompion  the  original  writofea^iM  belbra  nen- 
tionad,  and  that  the  laid  writ  and  the  wmnung  to  l^e 
defendants  and  the  o^erendonementaupM  the  siid 
wiit  were  by  liim  read  to  the  said  defendant  at  iht 
same  time ;  that  at  the  time  of  thearrest  he  oifeied 
to  the  said  disfendant  a  copy  of  the  said  writ  of  co.  re., 
•ivi  that  defeAdant  rinsed  to  receive  the  saki  copy 

f  Bo^iHioH,  C.  J.— Tbeie  it  notlung,  I  think,  hi  <he 
i^ydkiMoljectiQn^    ! 

*JiSiJr  idk  ^^e  baiHift  cotdd  make  tjie  a^ 


irjoiaOy.-^  Taunt  IW. 


A»  to  tkt  ihM  oljepltot^  if  Amp*  mMuiy  i»te»  , 

tee  «f  the  oapiatfBdl  lh«  ffwrnwifWlMlui  mif^tMid, 
iImoU  t««»  boM  •TWitod»  W  h#  wm  Aoi^  mA  ||^ 
mppoted  in  ematqamicm  «f  m  iimt^wm  |^«ett  Iqp  the. 
|WDtir»  iMlora«]r  toike  alMfii^M  Oia  iUth  cluiM  oC. . 
12  Vie.,  cl^  68,  eoaiMipUtM.    WlMlfaer  Um  dicee- 
tioo  wta  ghrm  im  tiM  proper  MuiMr  «f  sot  if  «f  no, 
eMMNpMee  to  thit  deAndhMiil    ;  /i*,  m;(«(ftrj.irtif«^#4^>*#i 
Tlw  fait  oliieetMB  it  tke  en&j  «ie  pwntd^  ,  |^ 
QHHider(kMtif^bi»wit^»ciMeof»fuiBACMMio  bei, 
wnred li the: <efani||nt»  ev  e  dsclexeiion  in  ejectr,, 
awet,,tlieMtvicei  ee«l4  not  be  leeegniaed  •■  auffiaentt,, 
^■i«%altbcM|k  tbe  defimdant  ffjeeled  tlie  copyi^ 
jlili  k  ibaeU  nei  kewe  beee  teben  ewty  by  tbe  beiU4^^ 
liihenldbeve  bimi  Utf  en  thA^muid,  or  onatablen. 
Of  ■toMirbeie  itk  viimr  of  |be  defencient,  end  b^, 
B^^  hiM  leoked  el  iteftBiweida  er  ■«»t  M  be  tbo«fhli,^ 
piopei.    Tbet  if«iiUbef<ebeM»U  tbe  Miff  oQidd, 
bwit  410%  end  wmdd  beve  been  beld  tnffieient,,^ 
^nien  tbe  beiliff,  m  tbe  otber  bead,  take*  ewey.^ 
Witb  bin  tbe  deehmieft  i»  ejectment,  or  tbe  copy  of , 
tbe  ■nauBons  wbieb  be  ineent  to  tenre,  be  leaves 
tbe  pendant  wilboot  tbe  meani  of  knowing  any  par- 
Jcqbin  necenaiy  to  gnide  biiii  in  tbe  iteps  be  ii  to  ^ 

witiiiovl  a.  copy  of  tbeirQt»  h  itiil  itt  aa  leada 


^r    T' 


rtv 


•  -if' 


"s'i:. 


■m 


^.h\. 


4' 


>-f- 
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fllMrtliidriw«ytbdbwUifcihMi#l|ii<liliiMjfii 
vidt  thrt  »  eopr^f  <»^  ^writ  liA  tadotliBWiHi  dwitt 

li»  fiVfltt  to  tiM  illMiC  M»d  tfMl||||»  thitt  l«M  w 

IMmitk  AllertlMtKMMioiioribo  fifoMiib  «•«• 
« 4MP7  to  to  litiittlid  10  «ko  defeodonU  ^ 

The  qnoflioa  lo,  wliolhor,  wImh  Iko  dofenduiybr 
wbom  thUi  odvmiiti^e  it  piovided  ra}06ts  it  tad 
ralbMO  tlMtopy,  hb  dtmJH  be  oUowed  to  oonploiii  of 
k  mAerwwdo  ■•  u  impdlUritj,  UmU  it  wm  Ml  Ifft 
for  him  notwititMiding*  and  auko  that  a  gnN»i  oT 
qoving  for  hit  diachaige,  aad  of  leaving  other  paitiat 

^igKpoaed  to  ttctioiii  of  tMapoM.  I  am  aot  williii(  my* 
■i^to  flupport  him  ift  loeh  a  ooune.  If  it  wwe  a 
■ummoaa  vrhich  had  bee»  ao  dealt  with,  it  eoidd  not 
■tfiotly  be  held  to  have  been  aanaid,  and  ao  of  a 
declaration  in  ejietment,  or  any  other  declaration  ' 
indeed;  hot  hen  the  d^fendaftt  haa  been  agraalad, 
the  eoeunand  of  the  writ  haa  been  complied  with, 
nud  the  additional  advantafo  of  lenfiaK  a  copy  of  the 
ptdoem,  if  the  bailiff'a  acconnt  be  trpe,  hf  haa 
wd«ed.r-eee  Areh.  Pr.  IM,  K^l. 

.«w*4if«r4^^  J•^' :?;-*^^/':     .  Diachaifad  without  eoela. 


.**•■■■* ." 


I>«ehMiHi;  iebt  «i  lMnl» 


■T  hU 


t 


Mt 


Meliyte«liiliMl»w«iMMte|taiMl 


jodfe  of  ilM  INibiMI  CcKM,  upMi  Iha  liwand  AmU 
mHkami  to  Ik0  j«rf,  and  ttpM  tlit  raHng  «r  M 
|«4|6  tqpon  tfa»  trial  aflhe  iikt  eaw*  And  tha 
cfldBttoi  waa,  that  tfthc  lafcuiliaii  ^aitd  abida  »y 
the  daaWan  la  ba  IMda  ia  *a  CowloT  i^uaaa'i 
Banek,  «i<  pay  iff  «Mi  a#  pMay  and  eoitt,  aa 
wMr^thia  aaH  ia  of  appaal,  aa  dioiid  be  tased  and 
teoflfdod  to  tiMoppoAa  party,  tlMn  the  bowl  to  be 

The  dalMnihi  ffteiiild  AMI  ai^beMW  f  iMi 
'mmHh  panDfiBaiicc^ 

The  plifotifb  mplled,  aMhig  1^  th»  i^^ 
(he  atft,  a  Tenftot  veadefed  for  ptahrtMl^i^  Si/., 
4^y  an  th^JMh  Apffi^  1M9|  that  Uia  jpnidaaM      . 
w^  diMfellM  ivMh  the  eiNyge,  die,  (aa  aiatad  ii^ 
thebood)»  aad  d#Md  to  appeal,  dtcf  that  to 
jBd|e  dheeied  the  bai|  maw  aaed  or  tolbe  e;iveii|r/ 
M  ailtfw«Mb-Mi.TMillia  Ifih  Jm,  l«4»--4hi 
bondi^piodiieedk>thi(ji^,aiifl|i^  ISS 

o0rti^«e|iroeaedtegarllwitheplaiMiAdklthanH    y 
upon,  en  the  mm  ^^n^  to  the  Coait  of 
Q^Mn^  9eMh  tie  flaadlBii  hnh»  aaid  ifaii,  9td 
ilihe  mattaiiar.tata!  asd  ^idm  diaithwl  hawi  made,- 

Une- 


/ 

t 


loatieriivia  tfieM  iai  doi#*  fefaigi— i^t^  and  piaee- 


▼OL.  I 


•I*./ 


%m 


I- 


^  ^^    lir  tnd  ippepl  W  <>»iiii^i<,  with  toft,  to  b« 

,^7"'':t>^t|'»Bl»'^  frtt,  on  tke:ji^  Jnlr*  18*»— tlw  com 
^•;  %  '■  ':{ ^i|p«f«  tttced' b)r'  the  OlSbr  the  Court  of  Qaee»> 
#:>|^^  -:  VBeieh  to  #it,  OhilN%i^^  SmiOi;  E«|<~«t 
'  '"''A..'^^,  :li;'iri^aiid  thM.hf  (|^  the  attooiMr  of  the 
ii|iii^  Ase.  I  thtt  aftMipiMo  wit,  on  the  4th  of 
/tejwihei  the  rale  iuid|l^ocatiir  were  produced 
|ti||lto  pl^iDtifib  i«  thif  eu^^  the  Dittriet  Cooit  of 
;*||ipilfM  <^  judfnent  wm  thei«- 


f  i  '11. 


>'■; 


^:: 


.Jif,  ii 


1^  WNeM  in  the'taid  eouit  for  these  ptointiA  for 
|i^  iMMet  and  ,iie  eeti^  inoludinf  the  eoita  of 
ippiil^lco.,  liacei||lBe*y^  thete  defeadante 

had  nimfs»i1iMJii^  jndgiaeBt 

hl'th^lNeirtet  Oowt  aciliil  defeadanta,  for  921.  Of. 
4yL,  tmhy  the  record,  kc.,  of  whieh  theee  defon*- 
ffaata  M  floiN^'aiid  whkdi  judsn^em  waa  ^ 
MiiNiiJM^  jied^t^^  paid  the 

•aidtt||*»lie;,tO|iMMi^  .  ;../       ;>'' :|| 

-  :;:^'^fhe>;' deilMiM ' 
for  faniet-^at 

ifip  made  to  qypaal 
^ont: 


^^:v 


trid)  that  the  atte|||Htiofi| 


ipeoiaU^, 

did  qpt  ihew  any 

aBatte#t 

•  of/iJQdfe,with- 

giaat  a  uew 

|wVe  eertified  o^^ 


^^.iti^: 
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UmI  i[|<lki  nol  oppear  what,  or  wboUnw  any,  nuttoTy 
QuatlioB  or  bo«d  wm  uMuio  the  wl^oot  of  appool,  or 
•fei  do«m  for  vi^Biioiit  {  that  it  did  not  tppew  t^| 
tho  Queoft'o  BoMb  dlrmod  or  rtvooid  llMdeoMoii 
of  the  judge,  or  diapooed  flnaOy  of  tho  redtid.  or  made 
any  Older  what  w«a  to  he  done  helow— -eo  that  the 
mboeqiieiit  entry  of  jodcment  and  taxatioa  of  coota 
fmre  imwoifinted ;  that  the  appeal  waa  atated  to 
hvre  boon  oet  down  for  aifument  in  Eaator  Term, 
1M9,  whieh  waa  not  the  fMtt  term  alter  the  judge 
had  oortifted  the  proceedinga,  aa  the  atatute  required, 
but  that  the  certificate  appeared  to  have  been  given 
hi  the  fame  term ;  that  it  waa  not  shewn  that  tho 
judgment  entered  up  in  the  District  Court  waa  <m  tho 
«ifdiet»  or  matter  which  ibrmed  the  subject  of  the 
af^peal,  or  that  the  acta  were  the  acta  of  the  appeat» 
or  n^  th|  action,  ot  were  taxed,  or  awarded  to  be  paid 
10  plotetiib,  nbr  tiow  much  tho  said  ooota  oontainod 
in  the  rooovory  ai^ounted  to.  :         >   ^    <  n 

The  plaintift  abvod  to  aet  aaido  the  demurrer  ao 

J^Ao  there  ia  an  iaauo  in  &ct,and 

not  neeoonrily  bo  dolay«i| 

wiD  nol  flol  it  aaido,  but  lot  it 

m4  pB^  I  ^Mpdt  f  flit^  tM»  wiQ  bo  fimnd 


by  thb 


'liHRltd** 


^i  '\ 


'OmK^^-k 


to  bo  90  g004  OOlMii; 

SoiiMof  tho  poiiib  nro  noirr  and  maj  boat  m 


r 


■^ 


«« 


% 


T7V 


r^Skr- 


\A 


^ 


*!^|^>t_. 


'"•■^iBteC 


tit 


jfj  .'.-.lit 


% ». ' 


i;%^ 


«•  Imiv  «l  At  plMMlir«M|^  1«  iRif  tinli^ 

A  MmaoM  WM  ehldMmi  to  iImw  mmm  wkj  tb* 

Ao^.^.  JWA  iiraed  is  thit  OMm  ilMilii  aoi  bt  Ml 

atidt,  with  6Qff»,  fcr  kwifiitoiity,  <wi  fmniidi  A\m\{omi 

in  afldftviti  lied  {  mt  wkj  prooMdiagi  on  it  ihoald 

^      pot  be  iliyed,  <»  tlie  imm  yo^MMfci,  on  tile  eooeeet, 

'     ippeeiMoeMdpteftbyJQitiiUatftddfDUMegnow 

In  muf  tarn  (Tfk  TAmaey,  I960),  t&mh9^ 

;  Sii^U  iibtained  the  umi  order,  oa  OUftvitlo  the 

•Mit,  to  defoed  m  iMMtiedy  with  the  teMuit,  tad  m 

the  Stfa  of  FlBbniw]r  eevved  e1bo|9>or  the  nd#»  by 

§1    futtinc  it  UMder  the  door  of  the  pUintif^e  •ttamejr'e 

iHee    the  Mme  beieg  tent  irithin  oAoe  howw    i 

lofether  with  a  #^  of  the  ple«,    M.  JMf  trndt^ 

•Mavit,  thai  OB  the  day  on  whiehhe  Wived  the  mle 

>   ibr  Ifn.  Biddell  to  defend,  be  left  the  oooMMt  nU^ 

;      irilh  affeannee  aad  plea,  vn^  th«  eleri^  m  mmt, 

lihaiMf  ihallhidbihoaMlladtoaMHicihaiiiiled^ 

thitesihaawrtiiwaiaiihepleililiff^iailerey  wa» 

wtkf^  Ml  aw  nf  Mm  i>ii<a<y  dnjliiim,  aritiiiilMiiaiiirit 

which  he  wgn^  judjinetttyai^Jljiailitriin  itjt  jBfn^. 

tiin»«idplB0edHwlhtih«tf%lMMli(  ihalMl^  > 
danthadafOQdcNbaM  oAtlio||aiHi;  iHtfhta^ 

IbrjodpseniriidgMi — 


pUiiitiff'i  a|g|||gr>  which  waa  impilar>  bdaf 


« 


I  ^ 


mimmmmim.    -  m- 


b«  tl  Hb9fty, 


ri 


j^idgntirt  afihiac  Hm  eMiMl  eJMtbr  {  but  thtt  >  «<»i 
cotioii  theroon  it  il»y«l  uatU  the  e<Hut  ilwU  AirtM ' 
Older.** 

The  pldntif  *a  Attorney  sude  e«th,  Hiat  In  Mareh 
lait  lie  MMched  in  the  Crown  oAoe,  nnd  found  no 
eonient  nde  or  nppenranoe,  and  wm  told  there  mjM 
none — Cliet«  wnt  no  entrj  in  the  ejectment  hooMk, 
tnd  thtt  on  the  34th  of  April  im  oenrohed  ngnintritoa 
found  nothing  fUed  or  entered;  and  on  the  StHh  of 
Ajkftt,  he  iifned  judgment,  and  took  out  writ  of  poil 
fOiiioB,  whieh  waa  in  the  aheriff'a  handa,  hut  not 
■ttecuted. . ."  •,  •-^';;":  ;'■■•  ;! .  ■  V  ^  :  ■ ''  .,^  V '  '£r. 
'  He  did  not  atate  that  he  dl^  not>receive  the  nde 
and  plea  left  in  hia  office  on  the  8th  February;  and 
SA  not  ahew  that  he  had  any  leave  of  the  court 
take  out  the  hab,  fac.  pom  #  ^ 

Rdlnraoir,  C.  J.-^-Undef  ^6ie#ifl^ 
attorney  had,  no  doubt,  4  right  to  ^gn  judgment 
agidnat  the  caaual  ejector ;  and  aa  to  Uiat,  nothing 
wrong  la  done.  But  h^.ik^iil4  "^  ^^^  tMkm  out  a 
kt^fac.  without  leave  of  the  coar^  and  inore  eape- 
egitty  when  he  aeena  to  hav6  reoeived  the  copy  of 
^m.  Biddell*a  jptBa^  and  doet  not  deny  it,beoaua0 
^gjitevved  Uii  that  thii  landlady  meant  to  detk 
^^Tw  ^96MtUn  »wbfney  a#eari  he  btfeved 


-TF- 


iHomey  waa  aeryed  with  a  copy  of 


Aa  to  aovlee  ot0iit  vai»  ind  plea,  by  putting  . 

V  ^  ..    • 


■At 


* 

H-*: 


'■^^^1- 


l^.l.w>,^H^^aJrig|:^>y  usLmn 


TIm 

Mm 

i 


e    C4i 


•oM  tt 

•wri 

HA 


0»i 


iC«lM 


r             mikmolie^Q 

r  MMMMMi  on  iIm  Mik  SralenlMr) 

UMU 

^       ,  p99m  in  Hiit  wwt  ;-—itfaar  bad  ayy  writ, gf  nm    '.. 

binw< 
deftad 

dMbmtiM  01 

•  ■''■■■■ 

'  daiMiBd  «r  pMt  in  tlw  oM^ii,  tad  «h«| 

■•\--'V-: -.■,;■' •  •-'     "■•1 

copy  4 
ImM 

•  - .  ^  . 

ippliMilkNi. 


0l^ktUifkt9r  Irwi«^  •  \m0kmWii  IIm 


iImI  a»  Um  4lll(»r 


loM  Um  pUiintUr  at  l^  Ium  that  Im  wm  aot  Umi 
1 1  that  th«  btiUff  Mvwrtbel«w  Imun^d  ikti 


I  Im  (th«  d«poMal) 
He  iwore,  Aiithar 


wovia  not  take  bMk  tlii 


I 


burnt  It. 


Mvfur 


«^, 


0 


4 


w 


jtd«r«iioii  umI  iliiawl  of  piM  \m  ^kim  mmm%  If 
iMtviNf  oHI  MUWl  wtin  kki  wtni  it  kMIWHi  IMMMTii 
•bdiki}  thalon  tlMiMlhoritpliBbg^lMaervittf^ 
■■IbMliiit  puftwlly  wHn  k  iwMlM  4C 
jHma  th«  (tofea^ol-lokl  him  ihftl  Wl 
Mb«iir«l  i  eofiy  of  ■  writ,  ImmmI  in  tiM 
InH  would  noi  iliew  It  to  Mm,  aMl  tll«t  b« 
plmnad  with  it,  m  he  wiib«d  to  doAmd  th«  mHoii  | 
ftnd  Airthor,  that  wh«fi  h«  gftv*  th«  «opy  of  dMiiik 
tion  to  dof^ndant'i  wife,  aht  HiHd  thiu  dtiMMhM^ 
Imithor  had  boon  tenred  with  a  c«py  of  a  «i^  In  tht 
inatead  of  h«r  huibaiid  the  defendant.  •  -^ 
ftoimtoii,  0.  J. — On  thote  hxAM^  at  Matad  in  the 
i¥ita,  I  have  no  hesitation  in  makhif  aa  oMler  lo 
■at  aikle  the  proceeding*,  aa  it  la  poeitlvalj  tworn 
that  the  <k»frindant  hai  never  been  tanred  witfi  pnK 
MIS,  and  that  the  procem  has  nevar  come  la  hit 
•  hand,  nor  any  knowledge  ^  it  obtained,  beAwv  that 
judgment  was  signed.  But  I  do  not  set  it  aside  with 
eosts ;  beoaiMe  it  ie  sworn,  and  not  danied,  that  the 
eoipj  of  deelaration  was  served  l»  August  on  the 
defendaars  wife,  on  the  pramiaea,  and  parsond  ser- 
viee  Hi  dbdufatioa  Is  aol  fs<|«iiHa.^l9  M .  fe  W. 
508|7Blag.  897;  9  Dowl.  P.  0. 7M }  IM.IlW. 
074 )  S  U.  C.  R.  370|  »  Jttriil,  tl6. 


■  *l%*4(|«.  ,»**{,  k 


rky  litj  ilMraM  Ml  ftpfMir  ftii4  mmIs^ 
Hb  tr  nBmfdiik  iMr  ckln  to  Um  prafMitjr  takM  l# 
iMifiUJiii  tai  iMiinMi  Md  why  liM  j«lf«  •hovM 
iMi  mUm  Meh  offd«r  \m  Ihit  mum  m  io  him  tbiiii 
itMi  it,  pwiuMM  lo  llMliMt  t  yW).  oh.  M,  0 
fit.  til.  M,  •#81.4, 5, 6. 

Hm  rfiartf  flwofv  that  h«  h44  a  jl.  /i. ,  kidorMd  to 
Itvy  008/.  1 U.  94l.,  in  this  omm,  •nd  <ni  th«  fHh 
•f  Maivh  wmt  aad  Mlatd  d«r<nMkiifi  Rooda  mi4 
III  I  Itiijpmil  that  on  Uto  lOth  of  Mareh,  oof 
ftriah  Mf¥<8d  htm  with  a  notice  of  claim,  in  writtnf, 
vdar  an  amigntoent  inada  \a  him  and  Rabatt  McKay, 
IM  oT  tha  plalntiA,  by  this  datfandant,  of  all  Ma 
fMda,  Koak4n-linda,  Im.,  forbidding  tha  nle»  and 
lalUai  htm  that  ha  would  hold  him  latpomiibla,  km 
Tha  iitorif  fttltor  ■wore,  thai  ha  apfNvhendad  tn 
tfllioa  by  IMumMahartMeKay,  Ifha  pffocaadad 
to  Mi)  aad^Ml  bl  anda  Ihit  appHaalioA  In  |a#i 
fcilb,thiaaawiMpiiM,and  torhialndaB»Hyoniy|: 

h  ttiflM  to  ba  eonoadad  thai  tb#  mmipmtmi  wii 
0MW  btobva  Uto  Jm  Jto*  WW  nalivvton  to  ibo  afeaiHK* 
ito  avvniiif  af  A»  4hf  baftra— that  ia,  It  wat«Kaaili 


(MlJlMeb))  IbaAafflfMbadoaitoMiifnrehJg 

y  l^tfkil  wmf  that  ba  Md  hia  paRMM  w«ie  afsIR^ 


a»,#fc.: 


.'4 


-t; 


;  Y  Cli  UIMIA  KBTOBTI. 


ton  of  the  dsfendMt,  (o  tli^  amoiiiit  of  700/. )  tkn 
tho  foqdf  were  deliverad  to  him  when  th^  deed  wu 
executed ;  end  thet  he  left  th«n  in  defendaat't  |»oe> 
•inioii,  in  Quelphy  tin  Farith  ihoald  tee  .whether  the 
crediton  wouljl  pfree  to  it :  that  on  hi«  return  to 
IItiyiiIton»  he  celled  on  the  pluintiiTRohert  McKnyywho 
dedmed,  t^d  on  10010  other  cre<fitoni|Who  furomiaed 
tp  mpMute,  but  did  not  {  and  with  reapect  to  aome  of 
th^Qiy  he  believed  thdi  reaaon  waa»  becauae,  aa  they 
anidy  their  debta  had  been  included  in  the  confeaaion 
taken  by  ptaintiffa  in  tlua  OiPtioh,  1^  they  expected 
thejuaignment  to  be  aet  aaide.  Whatever  thi  re% 
aons  were,  the  aiaignment  w«p  not  executed  by  mny 
other  creditor  than  Mr.  Fariah  himadf,  who  aigned  in 
the  double  capacity  of  truitee  and  creditorg  and  by  a 
Mr.  toung^aa  aarignee  of  the  estate  of  F«|iab|  S^pi^ 

&C0.  ■.,.  '■  "■'^:.r'':      :■■ 

The  consideration  waa  aUted  to  be  the  idiQehf 
the  .creditors  of  the  auma  set  opposite  their  fuuBnel, 
and  no  aum  ia  aet  o^ponte  to  the  name  of  Fariah^  the 
only  creditor  who  doea  aigil. 
:  The  aaaignment  waa  of  idl  defendants'  atoeli-4n* 
tnide»  household  goodai  fun!iiture»  implementSf  debte, 
aoma  of  money»  hooka  of  aooounti  and  othir  ^lingi 
due  and  owing  td  the  said  WiUiaoTMcKay,  aiid  all 
the  penonal  eetate  and  eflbcta  whataocfver  of  the  i^ 
IfyUaaa  McKay,  to  have;  hold,  Abc.,  in  trait,  to  aell, 
aubd,  after  retaining  all  expenaeaitq  apply  the  reaidne 
of  the'BMNMja  toward%p«yBiie|nt  of  the  aevend  debts 
due  ,||^  the  aoreni  pe;ptei..|i|v^^  tkento,  pari 
pamh  nd  without  a^j^j^lifiiii^  or  priority  |  and 


►J. 


'I  ■  '■■0, 


'ii; 


r 


•ie.,  lit  Ml  tlliiii^Hi  %•  yoticitiuii  of  WiBM.      * 

MtAfir  oi«d^  ivo«ikl  ipmil.  4t  they  dadiiMd, 
H  M«ttii,  w^ljlPii*^  l«tling  fli0  etiBcution  uOie  itt 
60iiiM---«M oCminMltM  bddg  unong  thone  who 
leftMod— And  beUi|  hinwelf  a  ofedi|or  and  a  fdaintif 
ii  thiii  actkm,vtlie>eiiili^  would  be,  if  t!k$  aarignmenl 
eoukl  hold,  that  l>i^i^^fro]k^  in  Aill,  to 

the  exclusion  of  e^ir^:di|^^ 
who  had  got  ex<M^oiH^d:  ^  jn^  any, 

would  be  paid  over  y>  WiBJi^  M«Kiiy^.  and.  they 
athftr  creditoTi  might  u«t  nftthtiBt. .    'y  S      ^^/y-^.   . 

i  BobertMeKay  admitted  tlt^fbtlili|p^ 
UlLen  by  him  laid  Jamet  McKays  V^i|yeliia  wii 
debt  and  the  debte  of  other  credi|(%  ^iPiim  il  waa 
taken,  does  not  appear:  it  may  hayf  jli^^  on  6t 
•bout  the  6th  of  March,  and  a  race  between  BofaptI 
licKay  and  the  others,  againtt  Farish,  to  get  Ipeir 
debts  paid.  .       .     •'   .     ,  /,j 

^  there  were^afBdavHs  of  WiUiam  McKay,  tending 
to  throw  discredit  on  the  assignment,  by  shewing  thai 
the  delivery  was  not  given,  but  expressly  withheld)^ 
till  it  should  be  ascertained  whether  Robert  McKay 
would  act  in  tjiie  titpili  and  the  other  cjfedltois  would 

RoBUfiON,  C.  J* — ^The  bill  of  sale,  when  produced, 
snd  the  statements  ui^sputed,  seem  to  shew  a  caifL^^  '^ 
in  which  the  adverse  claim  cannot  be  supported. 


V  t 


'^tA 
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/- 
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.*»», 


nevertheltfM,  u  the  cluoMl  l»  flMlitM  l»  lif  Ihtl 
piiMi,  mMI  lioaflrt  not  to  ba  tried  tt  the  mfmm  ^ 
HiiherMi;  the  p^ypar  eoww  will  le  tli^t  HkeH  ii 
Alea  M  tl.  ▼.  EnuM;  8  L>ir  Jomt.  If .  S.  Cmob*  |Mii» 
mnMkff  to  iiraei  an  imw,  tiiil««  the  ^MmovHim-tm* 
diton  give  a  Mtiafiictoiry  (ndenmity  to  t^  ilMtiCM» 
18  M.81W.  B16)  8L«wJr.  N.  8.  Exdi.38(  8 
8oott,8M  { 1  I>owl.j»ft8 ;  8  Dovrl.  MO}  6  D(M«I.  m. 


<sr 


-i^ 


WlMM  a  (MtedMt  iflti  out  mtain  flicto  ia  hi»  affldavit,  «ri 
t^Mi>w«an,tluU)U<iaMiirf(Bot  UMtAtteMmk)  that  ha 
hM  «  lood  dafenea  to  tha  «td  aetion  on  tha  aimi ;  BM, 
ftr  RobinMn,  C.  J.—aAdatic  saflctet.    ' 

A  m&iKm  waa  made  in  thia  eaae  to  m^  elide  the 
Aterioentory  judgment  on  an  aAdefil  of  merita. 

The  defendant  twore  that  he  iwna  aa^  aa  maker 
of  a  proanitaory  note ;  that  he  believed  he  never 
made  it,  and  that  if  he  \i<raa  g(»t  to  toueh  ihe  pen  thU 
Made  the  nuurk  aa  hii»  he  wpa  intozieated,  and  did 
not  know  what  he  waa  doing ;  and  that  he  did  not 
then  owe  the  fAahitif  more  than  J/,  or  81.,  if  so 
mm^  and  on  thia  aeeomt  he  feaiated  payment, «  as 
hewaaadvised  he  h*d  a  good  def<;Me  tothe 
on  the  "-^'»» 


L  It  waa  obieeted  that  the  aAdivHvi«aa  aet  aafllm^m 
Ip  to  merita.*--^  Dowi.  568. 
^Boiiiiieiif,  a  J.^I  thhik  Ae  aUdavitia  anfeknt: 
The  objection  ia,  Aat  he  doea  net  aweir  he  ktHkm* 
he  hn%  dbc^bnt  enlf  tharhe  ia  advmd,    BttHhto 


♦ » 


/ 


OOONI  ¥•  wBum 


— tfcttjtai  itftnfli.    Wt  knfir  tlMl  IT  iM^ 

iigr  Ml  lOMMfr  tiuM,  Ml  ffwwn  *iljM  b  I 

«lttil]rllM7fro«Ubt.     ^ 
I  ^Ml  lee  why  &•  pteliMlff  thMld  koi  M  «fM# 

^^mt^'maajkmlm^k  ^^—  M^^aa  Mik^ik  I^A  i^^^aa  4Ka  J^l^a  J»a< 
■■fV  IWOTVVavMpnWWSIfNIIaVIBOWallM  QHMMapi 

iMidMPed  him,  altoff  jiid|inmil  wti  ligBed,  whta  h« 
«*M«d  to  p>y  Ihi  ilgli^f  %uiy  judlmMiu-^ 

^>  RidetbMlvte.  ' 
Ootilio't.  Kixti  AM  WAMna.  <    ' 

AdMiHNir  garved  aadi  flWd  withmtit  BMniMl  Mli  ollhf  '• 
Miwlilii  Uilmiiil  toWtaktB  OBMjwmirtiAy  UtitMiib, 
nI  iiky  is  moria«  «>  do  <»  inrffl  b*  no  ol|iMitMi,1id  Im«  m 

«f«ih»|MlriNi.jMrt>iaidkd«pnr.^      '  .    •  ; 

OMIlMikm  flfiiiMt  lUli  ••  ll^ 
tadfloit  qf  ft  pnjmi«acf  aoMii  m«  iMMniMm  foira^ 
(k  ^  Tlh  <f.%#kii#»  1848,  the  (lef«idiH»l 

Ott  Ih0  8Slh  ilMmim;  IMif  th«^  pUnllf  a^^ 
iowtltmidfB,Am  dMHfinr,  there  beinf  oo  inai||iMiA 
■oie  of  any  gromid  of  deniiunrer,  eltKar  oA  the  «opf ., 
iHirid  it  IIm  4iiMun(ir  ildL  I 

Hie  M-dio,  hi  .hewiec mm,jm^.^^f: 
ikkwmm^mim  irtigriipHy,  «mI  <i^  Jiid)ff  wa 
iBehliti^ftpiiliiittw*  t  Pewi  Hfc 

ioiara^if)  G»  lirtf'iNi  ihe  ol^m  ia  ie  Mmpil  the, 

t  fffc,!. 


r:. 


t- 


A/\ 


.-•>.  .^ . 
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•  >'• , 


.     J. 


«o«ft  Md  Um  oppoilt*  pti^  my  kMW  wiMl  M»lhi 
obiwtkMM  istfiiMkd  to  kw  ttf|Mi,  I  thiik  it 
10  bold,  ibftt  dobif  ui  otoring  to  Ml 
oufht  to  be  no  grooiui  of  obfMHoa  w 
flltt  pM^  hM  aoC  JoiMd  m  donuvrar. 

I  fi^U  let  the  defendant  now  enter  meeplioiie,  if  h« 
hmm  iny,  in  the  mui^  of  the  deommr  lied,  titm 
the  pUdpUii' h«i  to  kMg  dclnyed  momf  J  ^  i»^ 
that  it  (i^ne,  judiment  may  be  Mgned.  . 


\ 


irti 


■^■;' 


Thb  Oota  Bahk  v.  Ouhm  it  At. 


■  -$.. 


w—V^mm-^rmmfpmmfm^^jfm,  jm. — »■■■■■ — j 

In  taking  oat  a  writ  of  iLJh.  vgiOnit  Maeuton  fBreoM»  thf 
eiMt^dirwIid  to  h»  Wkd  AMt foOow  tht  jndgmMt ;  tad 

,  wh«a  tiM  Mdi  MdoffMa  «n  th*  «./k  hi  Ml  WMiwI^hyifct 
kidMmnt,  Mch  MidiMrMnMnt  will  to  ntend  to  tbs  Maitar, 
to  tax  tk«  pioptr.  coiti,  and  to  raduet  tht  andowinwot 
acoonttogly. 

A  aummona  wma  obtained  to  tot  aiide  or  aaaend 
the  mjn  oiji.  fa,  (aliaa)  with  coata,  the  aame  being 
to  levy  of  the  defenidant*i  proper  gooda  mora  than  the 
com  in  the  judgment,  or  to  reduce  the  indoraement 
of  Ibea  on  write,  or  to  refer  it  to  the  Maaier.  ? 

Th«  ooiia taxed  were  W,  ftf.  ltd*,  and  ao enieired' 
the  roU }  venUct,  ttU.  fU,  M.i  judgment,  96/. 
Si.Srf.  ^^ 

The  o/tttf  Ji,  fa,  waa,  to  levy  of  the  defendant's 

gooda  ItW.  7f.  2d.,  which,  on  cauae  ihewn,  wis 

'idB^tled  16  iadtide  th4  fees  on  ikmfmmtr  writ  aa  tho 

only  meana  of  rac«Nf^ring  the  ma^,   It  wta  hiionid 

fer  m  B»,i4.  tM  intMtfft}  V.  8».  Ud  Ar  dtii 


^$' 


I.  P  ■ 


B'' 


■;,/* 


'  V  •- 


ITt 


1^    Mm    Ms   OWB 


im  TiMittlMwriiwMlfffMiriiiiBjMAiijIii^ 
SmI,  That  tlM  fbM  MdMMd  ibr  iMMiyt%Alii. 


lid,  TiMt  the  feet  OB  i«|;lMffiBg  th«  judfiMnl 
IMM  ««l  aUownble,  bm  wws  ijiok;d«l  Ui  the 
8/.  2fc  IM. 

.  TM  diAiWce  betwMs  151.  It.  M,  and  IW.  0<^ 
1  li.,  ii  alto  inoludMl  in  the  8/.  2«.  1  Id,,  aa  appeared 
bjr  tiM  iadonenent  for  96/.  Sg,  ScT.  and  inteieiti 
K^oh  excluded  it.— 1  C.  Al.  A  R.  881 »  8  If.  * 
W.  819)  1  Q.  B.  914;  3  C.  M.  lb  B.  8M;  11  U 
h  178,  C.  P.  J  ib.  188,  Q.  B.  j  ib.  297,  C.  P. }  2  D<wr. 
414»860, 

If AOAUiAT,  l.^The  wHt  iliould  IbSow  dM  jaff* 
pMU,  and  no  authority  has  been  cited  for  the  courst^ 
Hkpi  hefs,  of  addittf  to  the  amount  of  costs  to  bf 
Med  de  hornkp^opriit  in  the  ptaintiflTadiscretioa.  . 

The  plaintiff  maj,  however,  have  Ic^ve  to  amend 
the  jl.  fa,  on  payment  of  costs  of  this  appfioation,  and 
let  It  be  refwied  to  the  Master  to  tax  the  feeslndorsed  ^ 
tat  incidental  expenses  (3  Geo.  IV.  ch.  l,sec,  19) 
beyond  the  amount  of  costs  as  taxed  and  mt^^niftA\\: 
^  the  judgment,  and  let  the  ia^kNTseqient  be  tben 
fed«ced  ac^ordinily.  ,    «    .„ 


"rr 
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I  lynltoiliwi 


W 
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■ii  lH 
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ki«iii#MlBi» 


llAflAViAT,  I/-4  ikUk^  nliB 


10  bt  AM  pAd  Mttvi. 

ili.  At  lBtli«  apfHimw  \mMt  If  lo«|til  bito  hi 
ihll  UMi  ^  li«  pitiQttttaMli  H  MriM  ^  diemed 
Aiv«l(MM.  It  |K^  Iniwi  lilAii  «N»  «Mit,  foUowi^i 

#  ll^HLmiiMi,  but  wiU  ^mmA  tttl  U  HniKMli  ^ 
wbd  tiM  MMiiHi  w«a  l^txmibt.  Tbe  d«te  d'fMi 
MmI  |mii1«kI  qI^  tts  ^oouuik|  due,  ccMaptred  wilb 
||»  dM>  iM  tli«  dmalAmtioiHtbew  th*t  It  #«•  due  1ini| 
%t§m  wBikm  hnm^  On  thb  fnMind  tlw  the 
•pptotliMi  AmU  pranniil.~-3  Dovri.  t83)  S  lii.* 
P.  91}  1  C.  B.  M»;  8  D.  Ib  L.  IM. 

Sri.  It  wu  pbiacted  la  aiiaaMrti  lltt  BO  ■ptolfi&^ 

mm  WM  Ud  titbt  BttBiitioB  of  iaigiiBnai'  oaly 

^BAirwBi4iH**  liMi  BH^  bi«iiioitiliii  biiN#tt4 

i^ABit  i»  MMoB  Ihr  B  ywitton  bei«»  ^^diBlbet  tisii  it 

li^piwiy  iBMiiPltot  BBitwiilBllBiillo^  b 

««|^||^i|WBBd  or  opBOM  dBVBRWr  f»d  H  it  sil 
dbboBlid  Id  in  Ao  wHMifal 
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.A^-. 


,f   .     J  ^ 


'^' 


4»ti«nitiM 


MftttU 
W  9dj  OB  pttJOMat  if  ik« 


oTthi  odMrappU- 


»  i. 


rim 
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Ob  tiM  10th  of  Apitt,  li»M|»  «timi^<NM  WW  0^ 


NoliM  of  tlie  intMided  tppUottioii  wti  fiivnrtfl^ 
and  thai  tha  amendment  rei^idrad  had  reference  mot«^' 
paitkMriarly  to  the  allefation,  or  mther  omiMon  of  it^ 
in  th«  deolamtion  thai  the  MMd<^aiia  tubert  (fiif 
•eduoad)  waa  Om  i^rvMl  of  the  ^hih^UI^  m  m$  4^. 


u-.tt^^iL 


\    : 


It  waa  objected  for  the  defenlhit,  that  the  tum- 
poinlad  lli^#0  aaMndment,  and  waa  uneeiw 

taiBflbo.:  that  the  vaeofd  had  been  paiipd,  and  w«r 
aniawd  for  tnal ;  that  tha  trial  had  bean  put  off  tw 

thadafei^ait,whaidad|fc|^paytheeaataofih# 
dar  ii  the  laat  aBBMa.lHK  ythe  •d-i-iiak  «' 


:■  t: 


}  and  that  theat 


is.'. « .JK^a^-fiAJt^ai? 


Ml  li  ma  MiM,  ni4  wr  IM  ifii|il*fi 


t' 


w 


On  tiM  12Mi  oT  0MMilMr»  l§i9,  i 
obtaiiMd  loMK  aiklc  tbcSrd  plM  wHh  cmnHs  mMh 
bMl  Ib  bw  tad  ififilqt/niiM  for  a«kj,  Md  Ml  Im- 

The  pUintiff  declared  u  indorwr  of  «  promlMory 
BOto  m49  hf  «ie  Bmrgoynt,  payable  to  O0dlli»| 
.tad  hjr  Mm  indonad  to  one  ilffllMft,  who  ladorMd 
to  diftndantt  and  who  IndohMd  to  the  ploMtUif, 

liitll  plea  wai  that  Burioyne  did  not  make  the 


w- 


."&'.■■ 


1%/ 


1! 


the  defondant  did  not  Indone  ma&§: 

fyrma.  ^'^^■'"  ''-'''■      -  ■■  •        '  "^"^"^ . 

iid.  ThitBbf|07fi«male^fMid(w<Mi^^^^ 

modatton  of  CroeUr,  and  without  value  or  oonaide' 

tatioB  therefor,  of  wiikd(^ed$f$ndamt,  at  the  time 

V    the  noto  waa  indoraed  and  delivered  tohim,aa  in  the 

LI  dodaratioii  nenttoaed,  had  noHoe— ▼enfteatiiHi.— -7 

^  l>ow.  94,$  \  8  Dow.  S88,511,7«(  »  Aioh.  PMe. 

«f  (184T)/S6ft  { 10  L.  1. 478 )  8  Tknnt  839  j  1  Ikm, 

X^JMr*  IHnc.668{  9  Dow.  587)  10A.fc£.19) 

IOA.I1E.  17)  8LawJ.2M»  96,  il06,)  9  Law. 

S4^Wk.Wlt  0.  P.|  «  Doir.  891 )  4  Dow.  <49 ; 
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Ih«  proper  office,  and  •  copy  be  served  ;  both  muat 
combine  to  render  it «  good  pJei  pleaded. 

My  deciwyn,  therefore,  entitlea  a  plaintiflT  to  trt%% 
•  piM  filed  in  the4rron|  oilce  a«  •  nullity  |  at  all 
eventa,  tp  lign  interlocutory  judgment,  if  not  aware 
thereof,  and  there  be  no  plea  filed  in  the  prop<T  office. 


Sutherland  v.  Ruthiiti. 

PUnnt}ff  r^ntf  to  gim  amU  in  detaU  to  d^tndant  on  a^oifkr . 

topa^ikbtamd  cotU^  Who  to  yoy  cotti  of  ai/idkatum  for 

taxation  — Aim(  oa  all«niMf  taxation. 

Wh«r«  th«  (Iffentlant  aikl  lh«  plainlilf  for  the  •nt^nt  of  rtitti 
in  ord«r  thtt  he  may  •ettle,  mui  the  pUinlifT  merflj  f ivis 

'  the  unount,  aad  Tt(uam  m  bill  ia  detea,  thodefenikat  will 
not  be  allowed  the  ouete  of  an  apnliration  for  taxation. 
StmbU,  it  aiiffat  be  btherwiae  if  the  defendant  fwid  th* 
amount  of  casta  into  court.     An  order  may  lie  had,  however, 

.under  theie  circumatancee,  to  compel  the  plainUffto  refer 

hia  bill  for  taxation,  and  the  plaintiff  will  not  be  allowed 

costa  for  attendinf  auch  order.     With  reeiiect  td  the  coat*  o| 

taxation  the  plaintiff  will  not  be  entitled  tberelo  unleiB  tbt 

amount  claimed  ahall  be  reduced  ooe-aixth.  \ 

Thii  vffti  a  aummons  to  stay  proceedings  on  payw 
ment  of  debt  and  costs  to'  be  taxed,'  and  that  the 
plaintiff' should  pay  the  costs  of  thi^  application,  on 
the  ground  that  the  defendant  oflereii  to  pay  money^ 
but  that  the  plaintiff*  *s  attorney  refusect  to  give  a  bill 
of  costs,  merely  stating  costs  to  be  9/.,  or  so% 

No  affidavit  was  filed  in  answer. — See  3  D.  ft  L  i; 
518 ;  4  Bing.  N.  8.  306  j  6  Dow.  336,  373,  432  > 
3  M.  &  W.  216  jl2  B.  4e  A.  776  j  1  Chitty  Bep. 
441 J  1  Dow.  70/ i  1  T.  fc  G.  6Q3  J  SMoore,  100} 
1  C.  M.  &  R.  676  J  2  N.  H.  473  ;  2Dow.  21S;  2 
C.fcM.  316,  8.  C,  I  ft  N.  hU.  426}  *Taulit. 
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«7,aM;  a  Dow.  \a6\  S  Taunt.  SOS)  5M.4W. 
543 )  1  Arch.  N.  P.  2A7,  293. 

It  wemed,  that  on  the  10th  init,,  Mr.  Justice 
Sullivan  made  an  onlor  by  content  for  staying  pn>- 
ceedinfs  on  payment  of  debt  and  coata  to  he  taxed 
by  conaent»  and  that  the  only  .queition  remaining 
waa,  whethei*  the  plaintiff*  should  be  charged  with 
the  coats  'of  thia  application,  the  defendant  in  hit 
sffidavit  stsctiag  that  hu  oflerod  to  (my,  and  was  now 
willing  to  pay,  Mr.  Daniells,  but  that  he  refuted  to 
give  him  a  bill  of  costs  other  than  a  memorandum 
that  they  were  9/.  Iji.,  which  he  deemed  an  excessive 
•um.»See  6  Scott  N.  S.  627  ;  5  M.  &  O.  601 }  2 
Tyr.  405  i  2  C.  &  J.  476  ;  3  Dow.  421 ;  1  Dow. 
N.  S.  943  {  12  L.  Jl.  177 ;  9  M.  &  W.  32  ;  10  Jur. 
240;  2  D.  &  L.  5.^7;  Cameron's  Rules,  p.  11, 
Tide  Process,  No.  2  ;  10  M.  &  W.  83 ;  12  M.  fc 
W.604;  1  D.  afL.  5^3;  9  Uw  Jl.  Ex.  17;'  9 
B.  &  C.  75&,  and  itat.  2  Geo.  11.,  ch.  23,  tec  23 ; 
2  fiing.  N.  S.  142  ;  1  Dow.  160. 

Macaulat,  J.~^If  the  defendant  had  paid  the  debt 
and  costs  claimed  by  indorsement  on  the  process,  he 
might  have  had  the  bill  of  costs  taxed  allerwards,  and 
if  mofe  -than  one-sixth  was  struck  off,  the  plaintiff''t 
attwmey  would  be  liable  to  pay  .the  costa  of  taxation. 
Bat  he  did  not  do  this,  but  afterwards  demanded  a 
bill  upon  an  alleged  intention  of  paying  the  debt  and' 
coata.  The  amount  wtfa  stated,  but  a  bill  in  detail 
refuted.  Had  he  paid  the  amount  thus  claimed  the 
caae  of  10  Jur.  248  neemt^  shew  that  he  would  not 
be  entitled  to  have  the  bill  taxed  at  under  the  rule  on 
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iImi  kmi.  Hum  Ii  !•  <liiMii4l<kl  UnA  tiM  filAintif 
•Il««l4  p*y  Ihfl  "CmUm  ■M  thia  «pplRiition,  tli«  tthtX  vt 
fMiMii^  whinii  v^mld  he  l»  oiAililiiih,  tkat  whmiAter 
ft  doTflidiiili  ki  %ii|.  my  vi  Um  cMfi,  k«)««  m  ijii 
pUutflf^a  itewiiy  mi  tftjra  he  It  pff«|Mired  lo  pfty 
lh«  <1«4A  ftnd  c4Mli,  kA  MMiy  dMnftntl  m  liill  in  drltUi 
without  rxMiiqi  under  ftny  obli|(fttKm  to  AiMl  Ma  |)Ct>» 
roiae,  and  thftt  if  the  atHtxney  dcrJinea  fivinf  him 
More  thaa  the  amouiit,  he  «•■  then  ohtaift  nn  order 
Ibr  tftxfttioii  «rih»  tiin  «t  the  expenae  of  the  phumiir 
in  the  etuM.     I  eannol  find  authority  for  thia. 

After  the  hill  ia  taxed,  the  defendant  aeema  to  ht 
onder  no  ohlifsUon  to  pey  i^  '  Had  he  p«|d  the 
amount  of  the  debt  and  coata  claimed  to  thf  phiMiiltff^t 
attorney,  or  into  court,  it  would  have  tieenj^ffiQrent 
thing  in  the  event  of  the  attorney  havUH|piM<9i  • 
bill  of  coata,  or  to  tax  it.  But  on  the  NiaReFiip{iear* 
ing  in  thiacaae,  I  eannoi  aa^aiy  myaelf  uie  defendant 
ii  atrictly  entitled  to  more  than  an  ofder  on  the 
yiiaintiflrto  refer  hia  bill  for  tixition,irtd^aton  pay* 
menl  of  debt  and  codlii  to  be  taxed  all  proceedinga  be 
atayed. 

In  8«ch  bin  the  eoflf  of  appearing  or  aiRenting  to 
thia  applMktion  are  not  to  be  allowed  to  the  plaintiff  ^a 
adomey  aa  co«ta  in  the  cauae,  becauae  the  neceanity 
for  the  application  night  have  been  prevented  by  iW- 
niihing  a  bfll  for  taxation  at  once»  '7 

Aa  reapecta  the  coata  of  taxation,  the  plaintiff  will 
be  enthled  thereto  unleaa  the  amount  ahall  be  reduced 
ono'^xth  below  S/.  It.  KM.,  in  which  event  thUy 
ahould  not  be  allowed,  but  the  eofla  of  taxation  will 
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k$  •XiawrA  to  flki  AeAifHlaiit,  aiuf  4«MliirlM  fram  dkt 
ctMHa  laxad  to  tli«  pkiuitiflr.       ^ 

To  Kr«nt  th«  pmarat  a|ipllra^  woaM  b«  «s 

have  boen  kid  He  pitid  the  doht  And  notta  indmwd 
on  th(>  pmcMB  within  t<Mir  daya  ikhef  aervic«,  and 
then  applie<l  for  taxalHNi  of  coata  ut)d«r  the  rule  of 
court  OM  that  hetd. 

Application  refiiaed. 


te 


Waeiviiu)  v.  Lank  it  al. 

Sttmmona  to  admit  lignahtrt,  whm  put  to  Utm  by  tht 
plntHin£$. 

TtiMdii  tha  nuking  or  endortinf  •  not«  may  b«  put  in  Umu  hf 
tha  filaadinipi,  tb*  pkiatiC  to  flntill«  hinunll  to  the  roata  of 
proof,  miMt  wrve  th«  dafendaiit, uo(l«r  uur rule  ol  court)  with 
a  awnmona  to  aonilt. 

On  th«  l^h  of  Dec«mW,  lIHt,  n  aummdnri  WM 
obtained,  calling  on  the  plaintiflT  to  admit,  under  the 
nile  of  coort  (Cameron^a  Rules,  82-33) — vis.,  a  note 
made  by  Lano  at  three  months,  for  82/.  lOf., 
indorsed  by  the  defendant  Boya,  dated  ISth  July, 
1849,  and  dechired  on.  To  thia  application  it  was 
objected  that  tlie  defendanta  in  pleading  deny  the 
making  and  indorsing,  and  tha(  cases  in  which  an 
instrument  is  d(>clare<f  ufwrn,  as  here,  and  the  making 
orexecuting i« denied  by  plea,  are  not  within  the  rii1e> 
which  relate  only  to  dooumontt  not  pot  inltttle  b^ 
the  pleading^.   ""  *-""  -'•'"■  •■.''"--^'  '•>■-  '^-^^-fv.^ 

Ma^aulat,  J.-^tt  is  said  the  Ohief  Jaaft«^  has 
held  (iftaes  like  the  praient  not  within  the  rde.    Our 
rule  it  a  tmnacript  of  the  rale  ifr  England. — R.  6.  i 
m       !  VOL.  I. 
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Wb.  IV.  eh.  fit,  tee.  30.  Tbtra  wti  t  pf«Yi<n« 
njl«  thuro  (H.  0. 8,  Wn.  IV.  eli.  7),  •xpmmlj  tppli. 
cable  to  iMtnim«nUi  icateid  in  the  pl<i«diiHpi.  Both 
ileprive  the  {Mirty  pmdtM-itftg  wrttt«Hi  of  pfintfld  doctit* 
meota  in  evidence  of  the  c<Nrtii  of  proving  the  Mune, 
unleM  (he  oppoeite  paNjr  thmW  have  l>«en  ■ummtMied 
to  admit)  and  our  rule  aecma  comprehennveljr 
,  worded,  a^  aa  to  embrar^  all  documenta,  written  or 
pnnted,  intended  %6  be  proved  in  evidence,  whether 
■tated  in  the  pleading!  or  exprenly  trmvened'or  put 
in  iaaue  or  not. 

A  defendant  might,  aAer  denying  the  mailing  or 
endoratng  of  the  note,  readily  admit  hia  aignature  on 
■eeing  it.  He  may  have  forgotten  having  aigned  the 
■aroe.)  and  to  entitle  the  plaintiflf  to  coata  of  proof,  it 
aoema  to  me  ^aaential  that  the  defendanta  ahould  have 
been  called  upon  to  admit  the  aignaturea  denied  in 
the  pleadinga  ahd  put  in  iaau^. 

Ride  abaoiute. 


_    BiowN  &  KiTCHUM  V.  A.  W.  H.  Roei. 

ftimmoM  to  Mt  uid»  an  iotarloetitory  iudgnMnt  diaebaigaid, 
bdilf  wroofHr  «ititl«d,  aad^ba  intfttUrity  io  figniiiff  jod^ 
mant  having  barn  aurwl  by  dafindut's  lacfaaa^  lie. 

On  the  7th  of  January,  1850,  a  aitmmona  waa 
iaaued  to  ael/aaide  the  interlocutory  judginent  aigned 
in  thia  cauae,  for  irregnlarity,  on  the  ground  that  no 
copy  of  the  declaration  filed  had  been  lerved  on  the 
defendant.  '       .      ^     ,.    • 

An  affidavit  of  Mr.  Wallbridge  wna  put  in»  entitled 
M  above,  itating  that  a  oi.  rt,  imied  afunat  the 
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a#f«n<i«iit  by  th(f  ntmii  of  W.  R.  VLamt,  tJTUiftt  tii» 
itoclAntion  wu  th«  mmm  W.  E.  Rom  (  that  common 
teU  tful  dDcknition  w«r«)  Al«d  on  th<i  19th  c^Juno 
tulf  sttu  intDfluoulM'y  jtMifmont  MKntMi  on  th4i  BUCn  of 
8ept«mh«r  !••(,  in  th«t  name  of  W.  K.  Rom.  » 

An  •Adttvit  of  Hunl  wm  iIm  put  in,  entitlMl  M 
•Kftinit  W.  H.  Rom,  itatinf;  that  tl«f«ntUint*a  name  it 
AlphonatM  William  Hnnry  Rom  }  that  ho  l«(\  copjr 
of  pruc«aa  wrved  witli  deponent  at  the  end  of  March, 
1839,  to  appear,  and  tet  aa  hia  attorney,  but  he  did 
not  appetur,  ai  he  waa  eorra«ponding  with  the  plain- 
tif  about  Mttling  it,  and  undenittNid  a  oofnovH  would 
be  arxepted ;  that  he  omitted  to  give  the  cognovit, 
but  waa  always  ready  to  give  it ;  that  he  waa  igno- 
rant that  proceedings  were  going  on,  until  the  7tli 
of  December,  1849 ;  that  daiiiagea  were  asMMoU  at 
19i;  Hf.  2<<.  I  that  a  draA  for  *ZOi.  waa  accepted 
and  paid,  but  not  credited  in  the  account  {  also  a 
sum  of  21.  lOf .  waa  not  credited. 

The  plaintifT^a  attorney,  by  letter  4*1^  (Hh 
December,  1849,  promi|jbd,to  deduct  the  amount 
paid  by  the  defendant's  attorney.  The  costa  were 
Ibl.  IOj.  M, 

A  ca.  re.  waa  issued  on  the  27th  March,  1849, 
against  W.  M.  Rom,  not  R. 

On  the  29th  of  December,  1849,  an  affidavit  of  the 
defendant  waa  put  in,  entitled  as  against  W.  H. 
Rom,  denyiji^liervioe  of  declaration,  and  stating  thit 
he  oden  m  the  plainfiff,  and  soppoaed  proceedings 
had  been  suspeadciii  *       ^       :         •  * 

^'Oa  tlM  |Mk  Jaauary,  1850,  cauM  was  shewn-— 
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In.  Thftl  ih^  MJininafM  And  •Adfttiii 
•MMmI  in  thw  caiMT. 

2ml.  That  t\w  ■Unittiotii  wm  Uw  UiI«,  aimI  IImI  IW 
IrroguiAnty  bad  Inmii  cMroil  by  d«Iay. 

3rd.  An  AfltUvil  of  l^igtn  wm  put  in,  Ntatirif  thai 
M  Um  3lal  of  Augual,  lli4f,  h«  Mrvad  d«rJtnitum 
ind  demand  of  pIcM  u»  lh«  defiindant,  by  drbvctnn| 
•nd  InavitiK  th«  aauM  with  lirnry  P.  Thumpaua,  U 
th«  d«fen(Uutt*a  laal  placa  of  roaidoncr  known  tft 
da|Mjii(int,  not  Myiug  where,  l<irty  milet*  Inyel  {  ilao 
that  notioe  of  ajuM^iiaiuont  inw  MsrvtMl  on  the  d«fon- 
daiit  on  Uio  2(itli  Soptembef',  by  delivehim  and 
leaviim  tho  aanio  with  Ann  Thompaoni  wile  of  the 
preaent  tenant  of  the  houae  wbieh  waa  the  latd 
defeodant'a  laat  plac«  ol,  rtaidenoe  known  to  depo- 
•ent,  not  aaying  wImmv^  thirty  milea*  travel. 

There  waa  aiao  an  afliilavit  from  (iooife  Brooke, 
the  plaiBiiff*a  attorwiy,  atating  thait  damagea  were 
aam^MM^d  at  the  taat  Uooie  Aaaiiuja.  He  denied  a 
knowledge  of  any  one  acting  aa  attorney  for  the 
defendant,  and  no  ap|)earance  waa  entered  by  him. 

See  Cam.  Ruloa,  39B )  8  Dow.  01O ;  3  Dow.  648( 
9  M.  &.  W.  67;  1  Dow.  N.  S.  860,  TIO ;  t  D.  Ik 
L.  304{  Ift  M.  Ii  W.  101 ;  a  0.  lb  L.  491 }  li  U 
|ti;x.23;  16M.  <.%  W  H, 

IMaoaulaTi  J.-^  Ihink  iIm  awnmona  akotild  be 
diachargod. 

In.  It  ia  ui  atrictoeaa  wrosf^y  entitled. 
.  Sad.  It  ia  too  Inle,  even  reckoned  from  the  7th 
Deoember,  1849,  when  Mr.  Hurd  had  notica. 

SnL    Rui  mainlv  ott  tkfl  amuiid  of  InidMak  the 
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o«gl«v(  to  r^NQpljr  With  yi«  tfiMfPfimil  i|wU«  if 

Blrt  I  rcMnrv  ill  «iio«p«toiiata  to  coitoof  tftjutJOfli 

•»wh«th«r  th«  plainuff  ahaU  b«  «lU»wwt  iiiil«Hr,  th« 

f0rvic4M  of  4«i«l«/«tMin  ■ml  notic«a  of  uipcMquinl  not 

iMinf  |in)\ic^  10  )M  4m  ttrvicoai  ur   n«ci»nnl/ 

incunvitL 

Summona  (liachar|fHl,  without  coaCa. 


Tub  Gokii  Bauk  v,  Caip. 


# 
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rmimm  «»  Ht  mm  a^  d^mdmi  im  wHi    .. 

ittlmnHam    lm$  to  ^  loAcnn  d<#iMmlaf<  <^ 

Wb«r«  t)M  (UleniUnt  offwari  in  «  diflfcreiit  iiame  Irom  that  in 
whkh  ha  ia  HMd  la  tiM  wiM,  and  Um  plaurtUT  datlafaa 
agwuit  tbi)  dbftaJaot  by  tba  nain*  U  IA«  writ,  tha  4lafnnifoal 
tMinot  Mt  Mi«l«  th«i  (Urknitiim — Im  cmn  only  rompal  th« 
^  plamitff  ftLumU  th*  4««kntUMi  to  tha  mtmtoamt  utidmt  thm 
aaar  niU» 

ProcMt'  (os.  r«.  ii«t  biiUhb)  \mmi\  agaioM  lh4 
4tl<MuJant  by  the  luune  of  William  Ira  vf .  Caa«. 

Tho  defendant  a|>p<»«jr«Ml  by  attorney  in  the  nanui 
of  Wdlimm  (ra  AUan  Caao ;  and  tlu)  i^aiDiifftlocJfUiMl 
agMnat  hun  by  lh«  ii«w«  WjIUmi  Im  4*  Cm»f  M  w 
th«writ.  ^  ' 

A  aummona  waa  oUauned  by  defendant  to  aet 
aaide  the  deol»ratiao,  Am).,  Aht  ijrragtUmniy,  od  the 
ground  of  variacwe  from  the  af>pe«naioe  entieretii  or 
because  there  was  no  a{>{)e«i|ino«  \u  the  puit 

The  affidavita  on  whichi  he  applied  aaidi  auawnona^f 
were  eviMAd  the  plaiotifa  v.  WiIUm*  Im  AM*n  C^Pf 
The  afMaurW  Al«d  on  huhflf  «( the  plaimilb  in  f«pl|r 
wctre  «•  apifitt  WiUmm  Im  A*  (>#«• 

»  a  vol.  I. 


■,"'}  •• 


WT" 


f»  dktt  plhlntf  A  it  wM  «<MlMiM,  that  iImi  iWI*. 
mllofi  following  the  wrtl,  lh«  only  eoofw  opmn  Ut  (ht 
plttnuilw,  U*  Uutre  WM  a  twiiti4Kn«»f«  wm  to  mfnm  to 
cocnpil  thn  plainiilAi  ti)  r,omM|  lh«  4i«cUf«U«Ni.tll«rMR 
on  ail  AAiUvM  uCUm  fkeU 

MAdAUtAf,  J.— Thii  qtMfltkm  IWMii  upon  th«t  oMni 
point,  whuther  a  plainlifr  it  bound  to  docltro  ■fainti 
•  cU^romlaal  la  whalovor  wuam  h»  apiMNuni,  thot^ 
frying  rnint  Um  Wfil* 

Th«  CMMM  and  booka  of  pnir.(ic«,  I  ihink,  iImw, 
(hat  If  Ihfl  doAintknl  waa  formerly  atHNl  bf  A  wnmg 
namci  and  ap{)«arml,  tha  plainliflT might  declare  H*"*"< 
him  in  the  name  he  appeared  in,  hm  being  eatop|Mid 
by  hia  apiMHirvice,  ao  thai  If  he  appeared  ia  the 
name  of  the  writ,  he  waa  eoni^loded — if  in  another, 
the  plamuir  might  adopt  it{  and  that  the  way  to 
objact  a  mianomor  by  plea  in  abatement,  waa  to 
raflnin  fWmi  ap|iearlng,  when  the  plainaflT  could  only 
appear  fhr  him  in  the  name  mentioned  in  the  wnt, 
and  C4>uld  not  rum  the  misnomer. 

Now,  a  misnomer  cannfit  Iw  pUNHled  ;  If  It  tould, 
the  preaent  declaration  ia  open  to  it,  adhering  aa  it 
doea  to  the  name  in  the  writ,  inatead  of  the  appear- 
ance of  the  defendant  {  and  the  courae  aubstituted  by 
the  new  rule  (Cam.  113)  should  be  followed. 

See3T.R.61t{  8M.li8.450|  II  East.  320 { 
2  N.  R.  132,  453 }  3  Dow.  678{  9  Tyr.  77i{  ft 
M.  fcW.  532}  4  M.  liW.  0S6|  7  Dow.  199;  8 
Dow.  601;  aBing.  N.  8.  777}  1  H.  li  W.  Ml ; 
f  Daw.  t8S  i  1  Ob.  PI.  249  {  1  Saund.  818. 

Summoni  diaeliai|edy  with  ooan. 


^  .ilM.«^'^    '.»'u 


►  %.  I,  ■ 


.^^,fi0u.mwm»'YmKV- 


•■wm^mmmm 


•4VI  B,  «.  *liiai04  f .  4m«f  vr  AL.     tWi 


iiiit  Of  i.  H.  Ambbma  ?.  AiULt?  IT  Af. 


tw  iifaMMtthtf  ft  vwrfiit  ••  «« 14*  iww»iM||iii  i»  •  4mm 

||y«||# Imm  !••»•  tn  ANMUil,  Ml  pajrmcat mnmm  Mill,  ar 
Clr-.tlMl  tlwi  «MlMiifauil  ta  iM*  ••IMi«4u>tjMrM(a<illlM4lf 
§t  Nwi  I'riiM,  mil  having  Htrrmmimi  i)«i  ftnjr  <i|  IIm  taHMIp4  MM 
||«l  th<««  fni(«  •Hi'mM  m  utrufk  nut  on  rwMan. 


On  Um  ISUi  of  Dnemnbcr,  tfl4f ,  a  Mimmanft 
Ummi  lo  rviHwi  tftxalitMi.  ThftM  wmre  thrae  Mp** 
me  ftiito—th«  ftimii  pl«lnliff  tialnal  <Hff(imnl  d«f«fi* 
iknta,  pAittiw  in  dilTrront  o«pftc<t»M,  wreniitj  §« 
maker  and  indonMr.     There  vrere  mmni  pl«we  bi 

eer.h.  Rnp'^*'*^*'"*~~*'"**^  *^fv  joined  an 
other  mplicetume  wrnra  demurred  to.  Befiirv 
ment,  the  {itftintiff'  tried  the  iaaur  and  obtained 
dloM,  and  aweaaed  contJnfent  damafea.  Aflenvartla 
(he  thftMt  drniarrert  wm  entered  ft>r  aqpmi^t,  and 
argued  together  {  the  dinremla|g|J|rounael  being  ana 
and  the  Mme,  and  pupperting^  three  at  the  Mme 
tfrne. 

The  court  betng  to  (hvnur  of  lh«  etemurreft,  lll# 
plaintiff  obtained  \e^re  to  ain«nd,  on  payment  of 
c«ati»  in  Augtmt  laal.  On  the  26th  or  27th  of  Sep- 
tember, coata  were  taxed  at  M.  6*.  in  each  auit,  aiKf 
paid  umler  proCnat. 

^  On  the  13th  Deo«miher,  a  nianmoni  waa  taken 
OQt  to  raviae  taxation,  (tl^ia  waa  a  joint  ■nmmona, 
entitled  in  the  three  anita,)  and  for  an  order  on  the 
ptaintiir**  attorney  to  refund  the  imouiM  alruek  oft 

On  the  OOth  September,  18i9,  there  waa  •  jadge*! 
Older,  granting  !«•?•  to  the  plaintilb  to  amead  Ihetr 
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.V^  f* 


"•i'i 


'W"?T-^»f»pw»««^pW 


f«fitl#«^«MI.  «M 


^OMftf,  tSoMv  Ml  M 


flMMS  HI  iNHMH  in  Ml' III 

1%$  mmnumm  Ut  •ntond  WM  |a(lll  i«  »U  Uirtw  Witi. 
TiMft  WtM  on«  •rfMm«>nl  a«ily  iMtvMM,  ilk*  ibf«t 
illHl  liiv«lvlni  rmlf  tma  poial.  Hm  lAitiiC  «At«f 
•Uowwl  'i/.  ItiML  ccimmmI  (m  <mi  <Nu:ti,  •(  Niil  l*»t«ii. 
iliiMtfc  tU  Um  Uhiim  w«ra  friuna  (bf  ai«  plfttnuii 
•Im  t/.  lOt.  ti  M«H  tMi  th«  (lonittfrnni  |  ilao  lOi^  it 
§mk»  Tm  Int  o|)p«iMni  M«mm<NMi  lo  mhmmI,  th«Mi||il 
IImmV  WM  ooijr  «*tir  auJiMUun*.  muB  ctMUumi,  mm\  <*«« 
•rguni«inl.  All  w«ni  olijrrind  lu  on  l«iAto<j«  {  tU  lilt 
kmm  wmm  hmA  lor  ih«  irfawiUf,  whtrh  iMMt 
•MihlfKi  dip  plainttf  to  go  <low«  l»  iHftl.  THr  Ma^ 
IW  ti|inMM«i«l  B  wiah  lo  tex  Um  dlowMM*.  •ubj<M«  H 
Itfkw,  which  WW  MM  MMtHil  10.  Com  WMt 
ptkl*  to  «n«l>le  Um  |il«lntlff  U»  |0  Ia  tftftl  ifiln  tt  Imi 
N«wr4iillc  mam*t»,  and  «  n!C«i|>i  Htken  by  lh«  tlr^ii' 
dant'i  allornry  (»f  M.  (k  in  «Mh  mMI,  m  imihI  uiulnr 
pniUMi,  ami  iMiiUnf  on  ill*  hgM  l»  rivifMtt  oC  «aMi 

Th«  (InrontkiiUi  C4ml«n<l«vl  thai  thr  roiKa  tiT  Um 
•oiDralmont  inclutled  •oetn  of  the  tky  M  Ntd  Fhim, 
•ml  that  Uhry  werv  ihiuUimI  to  fuU  fe«f  in  ««ch  tl 
NW  Prius,  in  nrgumant  of  th«  dtunurn'r,  ami  ia 
•KamWn,  tiutm  being  aevenJ  amla  agminat  t^ymmla 
partiea,  all  of  whoin  were  aeveraUy  li«U«  to  <^ 
pUinUir  in  ruU  coata  if  he  hatl  aucceedoU,  and  tharB* 
fore  tho  coata  ctHikl  mH  be  «|i}M>rti«iMHl  m  reairioled ; 
ihey  nhto  ubjectid  to  ihe  MMnnMMia  on  the  grouDd 
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AfO^^-fOt^teSxS^ 


I 


1141  •(i|ii<«<«l«4«  ImvIiiii  Itmm  mmtim  itU  ifeita  tlsa«, 

Dmp.  Ii»)  7M.liW.610|  liDMT.ttii  aiXm. 
Ml  •D.Wit!t9O|0ll.ftG.40N.ft.C.(  t»aw. 
m|iD««r.  l«l,4M.7;M,1«,407.33ai  3  Dnw. 

til,  «Ki »  i  ciiif.  Ml  I  s  Dmt.  mr,  «H7 1 « r>ow. 

milL.J.  I«S,0.P.|IIC.4W.  1|  II  M*^ 
W.  4M)7  M.  *W.  (V70|  ft  M.liW.  87 »  II 

M.nw.ftftfti  ao.MiiR.a3ai  aaiiLmi 

t|l..a.  Es^lSSi  lOM.TIfti  8Bitrf.7fW1((»«if. 
n^  liy  a  T.  B.  SM))  t  Dow.  533 »  3  B.  4  7* 
44IS  t  •  H«««k«nri«l«<i  v.  Kiitf^  T.  T.  ft  4l  €  WM.  IY.| 
IkvM  V.  IkvM,  H.  t.  WOI.  IV.  I  ttMUkM  V.  |f«A« 
Hum.  M.  T.  3  Vkk  (in  tm  fMi«ft)t— liutlodi  <« 
GiM>,  .14^  i  M  iiir.  113  i  ft  D.  ik  L.  307  i  lf%ir. 
Mi  KiJur.  7t6|  4  q.  B.  fti3i  3G.  4k  D.  ft<^| 
7  Jur.  ««tf  I  i  M.  Ik  U.  9143  t  9  M.  Ji  W.  Hit(  | 
1^.  IUi».  77U  t  1  M.  4  O.  1008  {  H  AmU.  H4, 

If  ACAULAf ,  J.— I  havD  mi  diniM  UmI  Um  (U«r«fi« 
dMito  wnra  n«K  ontitliMl  to  Um  coata  of  thr  day  at  Ni«i 
PniM,  luH  tuivinf  <<ifr«wwi««l  un  any  of  the  imum  ^  mmI 
UmI  th«  allowmnrc  Ukiraef  tUouU  be  tUtuck  uul  Mi  ft 
rtvMon  of  taxation.  '  . 

.  WMk  iMi|M^  to  thfl  cottiiM^  fcMW  on  th«  arfunuinl 
of  tk«  d«murr«r,  and  th«  faea  for  oppoatng  the  appli* 
aalMW  in  nhamtMiri  to  amend,  I  think  t&ey  ouf^t  ttl 
hereducad.  .      ,  -f  '  .'    i 

TImP  mini  not  caaea  in  which  thr««  aav«ral  ndta 
«^er«  defended  independently  by  difterent  attofif|% 
m^  wyah,  Ihoi^  defciiriid  by  iha  ■ame  atlonafi 
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!  -^.'iA.  1  sT. 
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GHAMnm  Rirom. 


•»  >- 


j|9Mlt|Mnitflcounael  fimttmmJklapaidtOiMhnm 
%  mm  to  the  MUM)  ootintel  {  iMit  cmm  in  whidi, 
baing  d«fiNul«a  by  the  mim  attoilMjr  ia  the  ooantry, 
h»  profeMomU  agent  bM«<waa  iniCruoted  to  attend 
to  th^  demurrera,  and  in  whieh  mich  proftaiionai 
agent  did,  aa  ^hninaai  for  the  defendant!,  rapport  all 
the  three  demunwi  at  the  Mme  tinM,  oronlfaigMd 
one,  the  other  two  being  underMood  to  abide  the 
event,  aAd  the  amendment  waa  on  a  joint  appliration 
on  one  Mmunona  to  which  eaoie  waa  ihewn  aa  one 
Jnoeeding.  .'.*h-.;  ■•■".',■  '''*^f 

1^  Under  mich  eiroumitancee,  triple  feea  not  haviii| 
been  poaitively  exacted  and  paid,  I  think  the  coiM  of 
tlli  amendment  should  be  only  thoee  neceitanly 
incurred*  If  demurrer  booka  were  nade  up  and 
delivered  by  the  defendant  in  each  eaM,they  shoiikl 
be  allowed,  but  I  think  only  one  brief  and  fee  te 
counsel,  and  that  the  excess  should  be  deducted  oa 
m  revision  of  taxation. 


Pioo  V.  Pioo.     -'"•"■      '"'--^v 

Judgami  iv  la  «SM  </  a  mtm-mU—Nctk*  of  eottnUmaU^ 
OmU  qfa  commtmion  not  HmT. 

NodM  oTtrid  WW  gif«n  by  tbs  pkintit,  and  dnly  oeantanDMd- 
sd.  The  ddmdsot  obtainwl  judgmmit.  m  in  csie  tirooD-«ait^ 
■M  pnessdia^  to  trial  aesofdiaff  to  ths  fi^actiee  of  the  oouit; 
I  in  iria  mU  of  asstf  fw  a  csttmiMka 
in  theUaitMlStatsi:  baal«>daiiMd 


'  Ip  aiattalbs 
a  raaairi  1,  _  ^    

tMidthrt.aBd|«r 


*|'"W'^1^  igiwrt-    py 


Af'iVP^' 


4  flm : 


|IM»,  olMMUMd  Jii^MM  M  ia  oMe  or  a  MNi-Mrfiylli^ 
plauitir  Bol  havifif  pwx^cdwflo  trial  Mcordini  to  dl# 
practice  oTthc  co«t,  aad  in  hit  Mil  of  eo«ta  clMin«d 
allowsnce  lor  a  eoMiMon  oT  intarrofatoriM  execu- 
I0d  ia  the  United  States. 

The  commiaiiea  waa  dated  the  IBth  September, 
1S48,  aMi  wai  addreMod  to  MeMn.  BmMi,  Oalt  and 
Ewart,  jointly  or  aeparatelj,  or  to  aii3rlMN9  or  one  of 
them.    Mr.  Bacon  made  afldavit  that  he  went  with 
the  commiMioa  to  a  town  in  the  state  ofll^w  York, 
when  Oalt  declined  acting,   and    that    he    aloigt 
examined  the   witncMet  at  •everal  towna,  bdhf  ^ 
absent  six  days,  and  having  travelled  sev^n  or  eight 
hundred  miles;  that  for  expenses  he  was  paid  W.- 
fii.,  and  jy.  IQii  a^y  for  services,  or  1ft/.,  being 
•hogether  241.  8s.  |g 

,,The  plaintif  objected  to  this  ohaige,  because  the 
commission  was  not  dosed  and  transmitted  to  the 
Crown  Office,  (HT  used  in  the  cause. 

The  defendant  repUed,  that  the  commissien  could 
have  been  closed  at  any  time  or  period  by  the  com- 
niisioner  himself  in  court,  had  a  trial  taken  place ) 
that  the  answers  were  shewn  to  the  plaintiff's  atlor> 
ney,  who  in  consequence  abandoned  the  suit. 

Notice  of  trial  was  given,  pending  the  executiono^ 

that  commission,  but  countermanded  in  d«9  time  j . . 

after  which  the  defendant  obtained  jud|MMie(^io»>  * 

..nit,  aa  before  mentioBed.    The  comj|||i^'.iM|ri{.* 

foglloriea  and  emwen  <dpen)  were  jrir^d'        >i^. 

The  plnnitur  alio  eljeeled  to,«  cIm^b  ^mm*^-- 


^i^--^  V  **.jS 


>*■ 


■t 


'  4'* 


.'ttcM 


Ii  wM  fliOnii  iMMMMv  aiiw  «r^ 

I,  ttiilMNlvtf 

to  b»  Ml  to  Otimm-'mmMMlm  m  «0||i  «f  *• 

dsjr  to  liw  ptafaMlt'to  sMMMf » «lto»  ah*  t  btfrifier, 

iml««  the  Niii  Pimm  record  ww  ecttAUy  entored. 

,  Maoaulat,  |.-«tfl»  Mrtioe  oT  trtal  Itovlec-heiii 

teitonMudMiMd  ■»  epeokl  clroii«itoaeee  tktmm 

to'bkeHiieeaMioiitortliegeiiefelnri^ItMiili  «i^ 

MMter  right  hi  refWnf  e  eomieel  fee,  no  Mrvioee  for 

Ulieh  it  #Nd  be  eUowed  hevinf  keen  rendered, 

«feo  Meh  ditbuiiyil  eetoeAy  nMto*  ttetf  iMMI«« 
id,  ■■  to  the  eeeii  of  the  eommiMMMi  le^-^T  M. 
kO.  MS|  §  8eot%il»»Viirii'ttif^9l1iV| 
IW I  10  Jw.  SIKI,  918;  f  0.  B.  i^|  8  B  dt  L. 
a07,S.O.«  SB.ak^.&M;  ID<yJ||8.  II8S;S 
Eeit.25t}  8EMt.l||{  1  Ch.  R.  d|  Mkiek,  4M? 
«»  The  rato  of  covft  eiierinc  the  enniAiirtmi  it  pro- 
^Meed,  ead  ie  rilent  ■•  to  eeele.  Then  it  U%  con* 
iniMion  iamed  aed  executed  en  behalf  of  the  fentnt 
(drfentint)i  'liitMillf  4060m  «w  j  end  not  hating 
^mmvmd  at atvinlthe eeeii  HMreofare not  (isiMe 
•gniMi  the  jetoideal,  valtoi  thej  9m  «oi(i  hi  the 
-Tn|in^^  ■ — r-j- -'**'— If"**"  *"  '"■^rf  "^  Wit  not!' 

^ m^i^mmfm^m^bm^^b^if^mm 

nam:  ^^K-i^>  ^k',*':-:;-6fe>*2i-f 


{ 


^nmw^mnm>^mAU 
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!  Mi  lad  M  mpm»  imMom  la  «Mir  mm 
w  Ike  point,  and  tliink>  that  aGconliiif  toth«  w«mk 
iBff  of  our  itatute  U  0«o.  IV.,  eh.  1,  oompaitNl 
with  the  eMee  mad  flMutee  in  Englaiid,  the  tenant  it 
not  entitled  te  tax  the  ooiia  ofthia  commiamon  againal 
the  demandant.  And  I  look  upon  it  aa  a  commiMion 
executed  d4  AefM  ent  on  the  tenant's  behalf,  think- 
ing he  might  be  prepered  te  aoeet  a  trial,  but  no  trial 
haabeenhMi)  the  tenaol  hna  seved  (or  tad  obtai»> 
ed  judgmeat  ef  nonsuit* 

However,  as  the  sum  i«  laiige,  it  would  be  mora 
Ntislacto«7  were  the  question  decided  by  the  ooart 
la  term. 

I  cannot  say  I  think  it  ta  a  sufficient  ground  Ibr 
ordering  the  costs  to  be  allowed  (if  nol  coats  ia  the 
cause  as  of  course),  that  Mr.  Bacon  shewed  the 
•newer*  to  Mr.  Ewart  which  induced  the  abaa* 
donment  of  the  cauaa.  ,-, 


Surra  V.  BuMELL— SMitft  v.  J.  L.  Raii^--SMtTH 

t^r  V-;    :"-  '   ;   T*0.  Raro.     .  ■■ 

^MU  t^TiT^tV'^T'TP""*^  ***  ^*  •«*  "  Vie.  eh. 
W,  Is  irrsgnlar,  If  not  aeaUd. 

^^['1!^'''"*°*'^  marked  in  the  nMndo,  is  iisaad  br '« W. 
H.  Ftetw,  0.  C."  k  tuAeiently  •in^L   -  '^^    ^* 

Ob  the  18th  oTJaauaiy  1850,  a  summoBs  wtt 
obtaiaed  to  set  airide  the  summons  ahd  servioea  Ibr 
iifigalaiity,  with  eoeta— ^e  writs  not  being  sealaf 
or  rigaed  by  the  disrk  of  the  ciown.        ,  ; 

Oopiai  wem  imidiiQMl,  aai«  U  wai  iWMailiMilfo^ 
ovifiaalripiitj^faalad  at  (igaildUM. :. 


1 

'a 
t 


#' 


^^^■M 


'jpfrjW''»; 


■^ 

i 


IM 


'fr'';i 


la  Um  marfiii  w«t  writle»— ^*  I«rti«l  by  W.  H, 
Ponter»D.O.*  i 

8m  Mat.  IS  Vlot.,  ch.  6a,  ase.  34v         . 

Maoaulat  J. — A  wrii  importa  an  iiiatruin«nt 
iiodar  aed,  genarallj  apeaking.^-^Com.  Dig.,  proccM 
A.  8.     . 

At  all  evenia,  U  baa  ^^m^y  been  med  in  tbia  eoort, 
tnd  thougb  the  late  aet  li  ailent  on  the  lubjeet  of 
lealing,  it  oalla  the  Mminionf  a  writ^  and  former  acts 
evidently  ihew  that  ataling  baa  been  always  con- 
templated. 

I'  think  therefore  the  mimmonMa  Iriegular^  ind  that 
they  ahould  be  set  aside. 

If  ao  advised,  of  course  the  plaintiff  mty  hav» 
Ihia  decisjon  reviewed  by  appeal  to  the  court  next 


So  far  aa  mgning  is  material,  the  summonses  seem 
to  be  signed  by  the  officer  who  issued  them ;  and  I 
yesterday  expreaaed  ray  opinion  that  I  do  not  find 
authority  in  the  act,  or  otherwise,  requiring  more. 

HlNDf   V.  DiNliOR. 

The  ptsintiir  iu«d  th«  defendant  upon  a  coont,  ■Uting  thst  he 
the  pbdntiff,  had  delivered  certsia  cattle  to  the  defenduit  to 
bS  pestnred  1m.,  sod  to  be  redelivered  on  requeet^-witfa  a 
braaeh  that  duough  the  negiigenee  lie. ,  of  the  defendant  the 
■attlewaialoet.  Thaplaintiffbadaireidict  farXS;  andso 
earttAcate  having  beep  gtaated,  l^^nseter  only  albwed 
eonnty  court  costs.  JMi;  per  Burns  J.,  upon  an  appUcatkm 
Air  (^een*S  Bench  eosts—that  the  action  Boight  have  bsHi 
bfooght  in  the  county  eoai^^|ip4^|^|il^ 

.''\  was 'therefore  correct  ;■    ■;  ■"^' /"  ^-...■■■.■.^■^    ,.    ^    /; 

^'   The  plaintiff  in  the  CfM  eoant  of  hfi  deisllinilidn, 
"tipdn  which  the  verdiet  wia  rendered,  aMtod  thit  he 


'  ,  ■  ■  ■  «» 


rsmt  V.  mmtmow. 


ltd 


(lelirered  cwrlaia  cattle  to  the  defendant  to  he  agiited 
and  depastured  for  reward,  and  to  he  redelivered 
again  on  requeat ;  and  the  hreach  laid  waa,  that  the 
defendant  uo  cardfwaly  behaved  and  conducted  him* 
aetf  in  reapect  of  the  cattle,  and  took  mich  bad  cars 
thejreof,  that  through  hii  rareleiwncMi,  ncglif^nce  and 
IfflprAper  conduct,  the  cattle  were  wholly  loat  to  the 
plainUflf. 

The  amount  of  the  verdict  was  £9  ;  no  certificate 
wai  granted,  and  the  master  had  allpwed  in  taxation 
of  coats  to  the  plkintiflT,  only  the  scale  allowed  in  the 
county  court.  The  plaintiflT  C4)mplained  of  the  tax- 
ation, contending  that  the  case  disclosed  a  cause  of 
•ction  not  within  the  jurisdiction  of  the  county  court, 
and  relied  upon  Bell  v.  Janris,  6  U.  G.  Rep.,  423 )' 
as  establishing  a  principle  which  governed  the  preaent 


BuBNi  J. — I  fully  concur  in  the  opinion  that  BeU 
V.  Jarvis,  was  not  within  the  jurisdiction  of  the  county 
court,  if  that  case  Is  to  be  considered  as  decided 
upon  the  clause  relating  to  torts  ;  because  the  words 
in  all  maUer*  of  tort  relating  to  pertonal  cfuttteU 
must,  I  thiqk,  receive  a  construction  similar  tol  that 
which  muat  be  given  to  the  words  relating  to  the  action 
of  debt,  covenant  and  contract ;  and  that  i»— «|  the 
•etien  of  debt,  covenant  or  contract,  must  be  i^n 
fomething  due  to  or  made  with  the  plaintiff,  s(j  the 
pefaoul  chattel  reapeeting  which  the  action  ia  brought 
nuat  belong  to  the  plaintiff.  | 

In  Bell  V.  Jarvia,  the  falae  return  complained  of 
WM,iimukf^tilmaS  Mm  m^t  the  plwntUTt 
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•yt  of  tho  goods  of  hia  debtor,  aiid  that  not  \erjinf 
th«  debt  WM  M  injury  to  th«|  plaintiff.  Ttie  only 
iBjwj  to  any  ohatt^  of  the  pl^intiflf  waa  reapecting 
the  debt  due  to  him,  and  which  waa  not  deaCroyed  or 
leaa4in«d  in  amount  by  the  coniluet  of  the  aheriff* 
/  For  the  reaiion  i  ahall  presently  give,  I  d6  not  think 
the  worda  permmai  chatted  wtn  meant  by  the 
Legialaturo  to  embrace  matteml  which  are  ordinarily 
denominated  duma  in  a€tum  t  but  aie  rather  to  be 
«)onfkied  to  cktmt  %n  ptmiampn — that  ia,  moveable 
property,  aa  distinguished  from  ^llie  other  claaa. 

Although  I  agree  in  the  decision  of  Bell  v.  Jarvii, 
yet  the  present  ease,  I  think,  wholly  diflera  from  it  { 
for  here  the  action  t\oc§  relate  to  the  personal  chattel* 
of  the  plaintiflTira  ftmewutm  or  right  to  the  poeae$moijj, 
which  ia  treated  aa  th«  tune  thing.  The  only  aimi- 
larity  is,  that  both  cases  set  forth  a  duty  in  the  defen- 
4fUhlt;  the  one  by  reason  of  whal  ia  aMi  apoa  bin 
by  law,  which  ia  implied — the  other  anaing  Arom 
expreaa  contract. 

The  conclusion  I  htYo  arrived  at  ia,  that  the  pr»> 
aent  case  might  have  been  auatained  in  the  county 
court.  I  do  not  see  that  the  form  of  action,  whether 
k  be  treapaaa,  trover  or  caae,  makea  any  diifeience ; 
aor  whether  the  injury  be  direct  or  oonaequential, 
•riaing  from  nonfeaaance  or  mjafeaamicey  but  that  the 
true  teat  ia,  whether  it  related  to  the  peraonal  chattela 
•f  tbe  plaintiff  ia  poaaeaaioo,  or  to  which  he  haa  th« 
light  of  poaaeasion.  Thia  view  may  be  said  to  be  m 
wide  aa  to  be  somewhat  at  variance  with  not  extea*' 
(fiil  th«  wonif  ftnomal  tkaUtUw  ambnc*  debti^ 
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tml  ehottm  i«  aotion,  hul  I  d^nM  think  m  { mnd  lh«r«» 
fore  I  will  itaU!  what  my  vil»w  i«  of  the  juritdiction 
clauM  of  th«  8  Vlr.t.,  ch    13. 

The  Lefpidatura  htt  fivcn  no  jurisdiction  in  mtt* 
ten  relating  to  the  person,  or  to  real  property,  but 
haa  <MnAn<Hi  the  oounty  oourta  to  mattera  relating  to 
penwnal  property,  though  the  juriadiction  over  all. 
personal  property  has  ntH  been  conferred.  If  the  latter 
had  been  intended,  we  should^robably  have  found  the 
worda  to  be  simply  these-Vtn  ail  matter»  reUUing  to 
permngd  property,  Thie  words  permmal  ohattttlM,  in 
tinir  videst  significati^m,  embrace  choaes  in  action  la 
well  as  in  possessio^,  but  the  words  debif  awenarU 
and  amiractf  exclusively  apply  to  choses  in  action^ 
•nd  when' personal  chattela  are  spoken  of,  it  is  an 
action  of  tort  relating  to  them  which  ia  mentioned, 
By  a  division  of  {lersonal  property,  as  mentioned  in 
the  claim,  into  matters  relating  to  debt,  covenant  and 
contrail,  and  matters  of  tort  relating  to  personal 
chattels,  it  was  intended  to  mean  something  distinct 
from  each  other,  and  that  there  should  be  no  clashing. 
Th9  words  deUf  covenant  and  oorUradf  to  be  read 
in  the  popular  sense,  as  was  in  my  opinion  intended, 
mean  actions  ex  contractu f  relating  to  choses  in 
action  ;  the  words  tort  in  aii  mattert  relating  to 
pertonal  duUtel$f  to  be  also  read  in  the  popular  sense,- 
XDMUi  octionB  ex  delicio,  relate  to  choses  in  poaaea. 
lioR.  '    ' 

This  construction  appears  to  me  to  render  the 
Whdfi  clause  consistent,  and  there  is  no  clashing  and 
?i«win|  it  in  this  Kght,  deaHj  defines  the  tlaat  oC 
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•ctfaNM  whbh  may  \tm  brmiKM  in  th«  eouiity  eo«ft, 
•od  UioM)  which  would  bo  cxduded.  The  form  of 
action  ■ppctani  tomr  quilo  im malarial— -that  muat  be 
■uitad  to  the  |MrticuJar  circumatancfls  of  each  caae. 
When  apoakinf  <»r  an  action  of  tlobt,  covenant  or 
aootract,  the  wonia  are,  not  tliat  the  extent  of  dam. 
•fM  to  be  recovered  ahall  not  exceed  Xidft,  but  in  auch 
actiona  the  juriadiction  ahall  be  to  the  amount  of  iB25  ; 
and  Ui  oaaea  of  contract  or  debt,  where  the  amount 
hi  aacertained  by  tiio  signature  to  the  amount  of  iS50 
»-4ftiua  aeeminf  to  mean  actiona  relating  to  money 
deminda,  certainly  lo  at  feapeeta  amountj  between 
iB2&  and  j£&0, — l)ut  the  worda  aa  reapecta  peraonal 
ehattela,  are  where  the  damagea  ahali  not  exceed 
j820,  meaning  an  indefinite  amount,  and  in  the  dia- 
cretion  of  a  jury,  aa  they  may  eatimata  one  party 
antitled  to  receive  from  the  other,  according  to 
circuraatancea. 

S(ummons  dlacharfed. 


Tmi  QuBiir  IX  miL.  t^viiDAi  t:  Nan,  Couii- 
cuxoa  voR  Ward  No.  1 ,  or  thb  Towniuip 

or  DoRCHiaTrR. 
DM<y  </  Actamifif  O^lccr  ut^dtr  Wk  Viet.,  eh.  81. 

Doty  of  tha  returning  offlcar  rMpecting  tha  votaa  raeaivad  and 
racoraad.    Coati. 


The  eomplaint  made  by  the  relator  was,  that  he 
being  a  candidate  at  the  laat  election  ander  the  Mun. 
icipal  Act,  for  ward  No.  1,  of  the  townihip  of  Dor* 
eheaCer,  and  the  defendant  being  alao  a  candidate, 
the  returning  officer  William  P.  Webb,  receivedm, 
JiiiBf  the  fine  day  61  wtHm  tat  the  relator,  and  88 
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f«(M  for  th«  4!«fefi<ttfil  {  that  on  tti«  •tt4md  dif  im» 
more  woUtm  w«re  poll«d,  anil  yH  th«  returning  ofHcuir 
decUnmi  th«  two  caivlidaUia  fM|ual  in  numlMnr,  anU 
|gvn  ihfl  oaating  vo(n  in  favour  of  the  (l<^fendant,  and 
rtturned  him  aa  the  cimncillor  for  the  wani. 

The  defendant  defendeii  the  teat,  and  produced 
the  affidavit  of  the  returning  officer,  Hwearing  that  h« 
conoaived  it  to  be  hia  duty  after  the  cloae  of  the  poll 
on  the  flrvt  day,  to  review  t|ie  votea,  and  that  ht 
ahould  have  admitted  on  either  aide  or  for  either 
candidate,  the  vottta  of  auch  peraona  only  who  were 
ftgulariy  entered  on  the  copy  of  tiie  aaMofinni«*nt  rol) 
which  had  l)een  given  him,  who  were  landholdem  or 
houneholden,  inhabitants  of  the  ward  }  that  he  did 
review  and  compare  the-  poll.book  with  the  aMie«a« 
roent  roll,  and  found  that  the  votea  of  many  peraona^ 
both  for  the  relator  and  the  defendant,  of  peraons 
whoae  namea  did  not  appear  on  the  aMM^mment  roll, 
had  been  received  and  entered  upon  the^'polUboolty 
and  therefore  he  atruck  them  off,  and  did  not  reckon 
them  for  either  candidate  aa  votea  given  at  the  aaid 
election ;  that  many  peraona  were  entitled  to  vote 
whoae  namea  were  not  upon  the  aaaeasment  roll, 
who  would  have  voted  for  each  of  the  candidatea, 
which  were  loat  to  them  in  consequence ;  and  that 
he  verily  believed  the  legal  votea  on  both  aidea  were 
equal,  and  that  he  decided  the  ele^pn  by  giving  hie 
eaating  vote  for  the  defendant.       iffk  ,gL 

Other aiidiviti  w«»  filed  by  thedefendant  aa  to 
the  votea.       •'•'■'.'  ^■-^-■■^-■  ■  -         '■  ■'  - 

BVMb  J«-rIt  it  hmlly  poaaible  to  eonceiv*  a  mora 
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liM  tMwn  •vcnvfHl  by  Ihs  rolurninf  tiArftr  uml^r  Ui«\ 
•eint)lanc«  <>f  duty.  It  It  tnM  tha  law  mquiret  tlM 
returninK  ottcor  ■huuhl  <he  Airniaheil  with  ■  copy  of 
the  %mm9mnm%i  rull  {  atid  it  it  obviuua  Uh  what  pur> 
|MMW  Im  it  reqttirad  to  b«  fumithiNi  with  it,  vii.^— 
that  all  ponMina  intnraatfKl  in  th«  «l«r,tion  may  havt  t 
eh«ek  at  hand  at  the  tiroa  of  the  poilinf;  of  vtlfNi| 
but  how  the  ratumini  otAcer  couhlhave  thought  that 
aAar  the  poll  waa  chmed  on  the  Aral  day,  and  befort 
being  opened  on  the  aecond,  in  the  abtence  oT  tha 
candidatea,  behind  the  back  M  the  voter,  afUr  tha 
Vote  had  been  received  and  reconled  without  objec. 
Uon,  that  it  waa  hit  duty  to  review  the  poll  book  and 
compare  it  with  the  aiaeaament  roll,  and  upon  hia 
owa  view  of  the  matter  atnke  off  votea,  ia  to  me 
inconceivable.  He  doea  not  tell  ui  the  namea  of 
thoae  peraona  he  to  itruck  off  on  either  tide,  ao  that 
U  might  Im  aacortained  whether  he  acted  up«m  ai^omi 
^ds  conviction  of  what  waa  hia  duty ;  nor  doea  he  <> 
toll  ua  the  number  thua  reduced  up<m  ettlier  aide,  or 
the  whole  number  he  conaidered  bad,  but  he  contenta 
himaelf  with  ttating  that  he  made  the  two  candidatea 
equal  in  numbera.  It  aeema  to  have  been  a  nice  and 
preciae  calculation,  but  how  it  haa  been  arrived  at 
we  do  not  know }  the  returning  officer  only  conde- 
acenda  to  tell  ua  that  he  verily  believed  the  legal 
votea  on  each  aide  were  equal.  If  he  imagined  that 
auch  hia  belief  would  be  credited  by  othera,  because 
he  thought  it  hia  duty  to  correct  the  polKbook  in  the 
•baenoe  of  thdae  intereated  in  hia  doing  ao,  he  muat 
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fi<h«r  Im  p«MBrMHMl  «>f  gmai  Mmplirily  of  ch«ni«l«fy 
ir  o(  boumlUiw  Miiuninrti,  milurr  of  which  pmvM 
him  unfit  for  lh«  oAc*  with  which  h«  ha*  btwn 
inlrualiNl. 

ThflM  MitMrika  in  ttv«r«,  It  mty  b»  i«l<l.  hut  f 
think  they  am  c«I1«n1  for,  wh«n  wd  Ind  a  ratumii^ 
dllcur  unhluahinKijr  t«llin|  im  that  h«  nHlucml  thif 

>  voum  In  an  fK|ualit]r,  ami  thnn  gnvn  hia  raiitln|\olii 
in  fiivour  of  ono  of  thn  cantlulatmi,  and  thia  «ionfl  on 
hta  own  m«ri>  will  and  pl«aNura.  Thi>  election,  or 
rather  the  return  of  the  defendant  muM  be  declan!<l 
vokl  (  and  if  I  had  the  power,  it  would  he  but  juati«« 
to  the  inhahiUnta  of  hia  townahip  to  cumptl  th« 
returning  officer  to  pay  the  expenaee. 

«  The  defendant  haa  rra|M><l  the  fruit  of  the  inpro^ 
per  conduct  of  the  returning  offirer,  and  ought  he  on 
that  aceount  to  pajr  the  coata  t  If  he  were  not  iiMtni. 
mental  in  prcxlucing  the  reault,  but  waa  onlf  the 
paaaive  object  of  the  other*a  conduct,  I  might  tl4nk  H 
right  to  excuae  him  the^oata.  If  the  returning  oflR- 
oer  and  the  defendant,  or  hia  agenta  had  conNpirod 
together  to  atrike  off  the  votea,  it  ii  not  likely  they 
.would  have  let  any  one  into  their  aeoreta  who  waa  in 
the  oppoaite  intoreata,  an^  therefore  the  facta  and 
ciroumatanoea  staled  in  affidavits,  which  is  an  #a; 
part0  mode  of  taking  and  reeciving  evidence,  muat 
he  the  more  cloaely  looked  at  and  considered. 

Tne  relator  haa  awom  that  he  was  informed  the 
returning  officer  atniok  off  the  votes,  hecauae  he  was 
adviaed  by  William  Nilea,  the  father  of  the  defen- 
dant, that  they  were  bad.    This  statement  is  not  met 
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it  MipUun**!  bf  th«  r«<umiiif  »A««r,  ngr  bf  W^Mi 
NUm  who  iiMk««  M  ali«lfli>Hv    Tb«  fa(h«r  •lai**^! 
h»i  vwrf  itgtiiiMilM  h4fW«v«f — nimmij,  lti«l  hia  iim 
4h«  tl<ir«niUnl  wrai  ttiMnl  th«  weon*!  4»j  ■!  MMifl  H  . 
|«0«i4l«iii,  ami  thai  li«i  atUinilfHl  1)10  «ni«M-ti<m  (iof  KiSp^ 
tonkifif  •(Utr  kli^  inUiiwatfl.     A  p«inHm  iifthn  ntiii«#^ 
^l^rmatrunf,  •MNn«ni  thai  hn  attrnii«Ni  th«i  ffliMilimi  m 
•nnitin«t«r  A»r  Ul«  (liiA»fi«Unt,  ami  hA  aAy*  that  tha 
.pKurning  (><llri%r  <Im1  JOT  in  tU  QiaiNi,  whan  tlla  volaa 


ffpli  snd  In  fMHiaM|iMnM  win  iMtmafl  oT  Rttny  voiwi 
w«f«  i^ntariHl  ami  ulrnn  aa  (immI  Tor  tKHh  oandidatea. 
Armatmng  Ajrth«r  atatM,  that  ho  bnliflVMi  thisrn  wara 
04>t  any  V4it<w  araaiNl  which  wwre  nf  p«nM)na  «ntitl«<i 
10  vole  •(  th«  anUI  fil«wtion.  He  doM  not  atat^  when 
h«  b«camii  lh«  (Jefemlant'a  aonitine«r,  huj^ir  \m  wtrt 
to  upon  (he  flnl  dtr.  bow  wna  H  Im 
folee  to  be  reconlarflR  (he  relator  t 
to  ali(e  wh«t  he  hne  alated,  he  muK 
,  bifomiaUnn  of  the  namee  enuNx),  and  when  and  how 
j|l4  he  aequire  ll  f 

lefendent  or  hta  agenta,  T  think,  from  (heir 
ingt^'iflrere  pri¥y  to,  if  not  inRtigmting  (he 
ling  oiMjA^to  hia  illegal  courae,  njid  (herefore  I 
vtai(  the  defendant  with  (he  coata, 

Sumnona  mnde  abaolute  wtili  eoaiii'  ^ 
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Il  li  Mft  >wr  I— ry  tiiat  •  f«ittnr,  «K<i  i«  •  r«n«liil«tc.  ttwraM 
iImiW  in  li«i  apf^ratlnifrMwalllM  tjrtlwiiilrt, IImI  Im  hUM^ 

^  i^Pl^illlA«t  Hint  ttnmn  tAtft  lM««i«it*nf  ■  r«t«l<>r 

'*  At  tli«  Un  munlnpd  fl«cU<Mi  for  th«  townahlp  of 
VcMfliaii,  th«  d<^f<nn4«nt  fif%i  rMuriMid  ••  on«  of  tiM 
IlilMsUUMni,  «iHi  hif  nrturii  wat  <'ompUin«d  afainat 
l>y  tli«  ntlatnr,  who  wtt  a  eandMato,  on  th«  f  nmti^ 
thai  the  rnturning  oAr«r  rlnmd  th«  poU  at  4  oVIock 
th«  irtt  day,  thoufh  a  roler  had  vcHcnI  only  a  quarif r 
of  an  hour  bftfore  that  tinia,  and  thore  were  many 
o(h«r  votura  in  th«  townnhip  who  had  not  voted* 

It  wai  not  ront«nd«d  the  election  could  be  iSl* 
tilned  on  the  ground  tairn  to  aet  aaide  the  return  | 
feH^Waa  clear  that  before  the  rHuming  r>Ar4)r  cmili 
hy  law  cloae  the  pdl,  one  hour  muat  have  jsjapaed 
(Wun  the  takif)^  of  the  laat  vote  before  hn  could 
axerriae  a  dtiH:relJon,  and  aa  that  wai  nbt  allowed  on 
the  Aral  day,  he.  ih»ul<d  have  opene<l  the  poll  on  thf 
iec<Hid  day.  Tb«  defendknt  appeared  to  the  luHP 
mona,  not  <bf  ^«  (Mrpoae  ao  much  of  nrtaining  th« 
aeat,  aa  to  Mve  himirif  (Vom  b«9inf  compelled  to  ptf 
Um  expenaea,  and  therefore  he  rmmid  two  objectimia 
li  tile  reiato^'a  procefdlng  upon  thia  aummona.  lit. 
That  it  wai  not  ahewn  on  the  pert  of  the  relator, 
being  t  candidate,  that  if  he  were  eificted  he-waa 
ddy  qudiAed  by  law  dvr  the  office.  2ndly;  That  if 
It  waa  unneceeptry  to  ihew  quiU(lc«tion»  yet  that 
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Ike  ithitor  ImuI  acquiMMd  Ui  the  elaclUm  btlif 
eloMd  Qpon  tiM  Am  day,  ■nd  tlk«rebj  had  ditquaUfi«d 
himarif  from  being  a  competent  relator. 

Biml^a  J.-^The  peraont  competent  to  become 

'  lelalori  to  question  an  election  are  declared  by  the 

^•tatate  to  be  either  caadidatea  or  votem.     It  ia 

widoiibtedly  tme  that  a  mere  itraafer  to  a^rpoi«« 

tion  eanaot  in  general  be  permitted  to  impeach  tfie 

title  of  a  coiporation  {  but  iaa  peraon  who  tjMomta 

•  candidate,  though  he  be  not  quaUfied  by  a  law»  a 

Y  ^•oger  I  <,/..•.'■•,■■■  ■■■( 

Id  thii  case  the  relator  hat  not  iwbro  thilt  he  wii 
qualified  for  the  office,  nor  do  I  think  the  Malute 
intended  he  ihould  do  to.  It  appean  he  waa  pio* 
,  poaed  at  the  election,  received  ai  a  candidate,  and 
voCee  polled  for  him  throughout  the  day.  If  he  had 
been  elected  and  were  diiqualified,  then  he  might 
have  been  complained  agaioit,and  if  thedefeadant^i! 
Vftum  be  tet  ande,  and  the  council  should  admit  the 
Nlator,  he  would  be  liable  to  be  ouited^  if  disqualified. 

If  it  be  a  necessary  allegation  on  the  part  of  the 
Nntor  that  he  is  deariy  qualified,  it  would  seek  to 
fellow  thftt  the  Act  would  be  traversnble,  and  thiM 
^id.  to  the  trial  of  dduble  issuea—that  is,  the  trial  of 
kmm  u  ndsed  against  the  defendant,  and  isiiiss 
ratoed  against  the  relator.  If  there  were  any  reneon 
to  doubt  the  Aict  of  the  candidate  being  a  boma  JUe 
tan^date,  then  there  nu|ht  be  an  aigument  ndsed 
whether  hk  wis  not  a  stranger  in  interest,  bpit  if  he 
is  received  as  a  candidtte,  then  that  fkot  gites  bin 
ap  imeref>t  in  Ih0  ^itwtidii,  and 


iftifyr: 
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Im  hu  urarped  th«  oflie«.  ,.  ,^ 

In  BflJc  V.  Bn»wii,8T.  R.,  574;  (iMto) iHt dlijiei^ 
lido'nM«le  to  doTendint*!  title  wm,  that  they  hid  mI 
leeeived  the  Mreranent  within  twelve  nonthi  pr# 
vidofl  to  their  election,  «mder  13  Car.  II.  itat.  2,weii>r 
1 }  and  they  made  objection  that  the  party  applyii^ 
had  no  connection  with  the  corporation.    Aihimt  $i- 
■aid — ^  Where  the  application  it  made  merely  to 
diitnrb  the  local  peace  of  corporations,  it  it  right  |^ 
inquire  into  the  motivei  of  the  party,  to  aee  how  ftr 
he  it  connected  iiHth  the  corporation.  But  the  ground 
en  which  thia  application  is  made  is  to  enforce  a  geii^ 
tral  act  of  parliament,  which  interests  all  the  eorpf" 
rations  in  the  kingdom,  and  therdbre  it  ia  no  objectioB 
that  the  party  applying  is  not  a  member  of  the  cot^  t 
poration.^ 

As  to  the  second  objection  diere  is  abundanee  of 
mthoriiy  to  shew  that  m  party  who  has  acquiesced 
and  concurred  in  an  election  which  has  been  conducted 
not  strictly  legal  in  all  respeets,  thereby  disqualifies 
Umsdf  iWimafterwardsliecoming  a  relator  to  dispntu 
that  which  he  himfflf  has  cx>ncurred  in. 

The  ground  of  the  acquiescence  here  is,  that  the 
letumim  officer  thought  fay  law  he  had  a  rigfit  to  dew 
the  po&  on  the  first  day  at  four  o'clock  y  atid  he  pro- 
claimed in  the  hearing  of  the  relator  and  others  that 
he  dbbuld  do  so,  and  no  objecticm  was  made  by  any 

ft  it  true  that  no  ob|ectien  was  made  till  after  the 
riBtoming  oflleer  had  oioaed  the  poU  and  declared  the 

.  T,    '  ■   ■  '  TOI-.L'  ■  ■ 
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that  vpon  the  «leetkNi  bdai  <lwbrad,  iba  iiltlMrdri 

olliWli      lM|l|B0lh<lldrtlMitb«caUMM>0b}Mliill1Mt 

wit  ^  the  rdal9r«ffMif  other  pftMoii  who  wMpM. 
iMiwli«M  the  leiiiraiiig  ofteer  piocleimed  hewi» 
llii^lodo  Ihil  whieh  wteiBefil,  uMl  whkdi  he  he# 
■fti  ii|IM  to  de^that  they  acqiiieeeedl  in  end  conaeiilMl  tcr 
hip  imgiilirity,  ind  prenkiieri  themeehee  fton  ^iiie» 
tienifli  the  Ifpilitf  of  hie  ratonk 

I|  ApptMi  to  me  whet  the  returning  oileer  thodA 
iMire  4on9>  noCwithitnndInf  hie  denluntion  th^  he 
W1911M  chiee  the  poll  m  fbar  o'clock,  upon  the  relatof'g 
^ioleft  ffeioet  the  eka6tioo»  wu  to  adjourn  until  the^ 
neiidey.  The  retonninf  oflidor  hnd  commitled  en. 
eifory  hut  it  wee  nol  too  hite  for  him'  to  rectify  it  upon 
the  raletdf'B  protoet;  I  lee  nothing  in  the  iileneea|, 
the  reletor  ai  to  what  the  returning  officer  intend^ 
la  de»  which  would  preclude  him  tron  having  the 
iiiartage  which  hie  prateet  ganiliim7in*^~^SM^^ 
Wit  not  diaquaUAed  fiom  makiat  thia  appKcatum. 
'  .  Thedoiing  of  the  poll,  and  the  refuiel  toproeeedf 
it  Otlitily  the  act  of  the  returning  oflcer }  he  aeema 
to  haife  acted  fimn  a  mistaken  idea  of  hie  powen 
iiKl  atttfuifitji  and  tho  defendant  does  not  appear  to 
hRV»  heon  instrumental  in,  or  acoesaoiy  to  prodi«Biag 
the  raffdt  which  is  oottqihitned  cf»  attd  therelbie  I  do 

4m.     ■      :;--^- -'^'\-;-^---:-:------'^ 
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li«nltr  to  tttaeh  th*  shtriff  for  eontompt  in  not  oUjriof  iM 

till,  it  WMrt  ttppav  thit  tht  •iifdia/  hi1«  wm  ilMwn  tohim. 

imlHi,  that  •ptraoad  MrriMontlMahwiff  of  •«ofHr«f  Ihii 


Sv 


Ibr  an  attachnMot,  Air  not  rolarning  a  ^t,  wHkr 

oH  ahtwing  hhn  the  original,  la  •nAcfrat  .      uv 

Tko  amnoMMa  for  tba  attachmant  ahoald  atrictly  nmm  tbi 

'  ilMrilf  who  ia  in  <Mkak,  and  not  maraly  eaU  upoo  tha  oA> 

-  car— ha  may  ba  changed.    ,  ,  .  y*  ' '■  -  ■•  .4^.; 

Ill  Ihif  oaae  the  Chief  luttiee  Iwued  a  wmmonB, 

eiUiiig  on  the  sheriff  of  the  Eaitem  diitriet  to  then 

m«mf  on  the  fifth  diy  after  aervice,  whj  an-  tttacl^ 

HMNIt  thould  not  laiue  against  him  for  not  retnmini 

tlht  writ  of  «e».  ex.  issued  in  this  cause. 

The  service  of  this  summons  was  proved  hyttrti 
^ifdiVH  of  Riohard  Coirt>ett,  who  swore  that  on  tfiis 
tinh  hsBiwrj  1800,  lie  perwuHly  served  lb*  !|. 
llhodoneO)  theriff  of  the  Eastern  district,  wUh  h 
iHftft  tt^  of  the  said  summons.  It  was  granted  dii 
piwluetion  of  a  rule  on  the  sheriff  of  the  EiMteiti 
^ilitriet,  to  return  the  writ  of  ven,  ex,  within  four 
thiyt  wlkut  notice  of  thit  nde.  It  was  dited  on  ihe  V^* 
llch  PMeinber,  and  signed  hy  G.  Wood,  D.  dtJ. 
The'Wrvioe  was  pvovM  hy  affidavit  of  JFitlMk 
JiMloiiild,  who  awom  liMtom  ttie  1S&  Ihomtitm 
-18*r»  hH  ^pMNM%  Mrv«d  Aatohibiia  i«AM^ 
lliodonell,  the  depiitj  sheriff  of  the  nhlted'eottiiliisk ' 
«f f^dlMiiMMI,  INlBdIai  naA  Qhtlp/tf,  iHfli  %  W 
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i««"Oi  ttw  I8lh  Ju«aij.l6M,  Ma(OWwA*<ni,ul 
H  WU  objected-—  '  .;■  -  -^^^     .::,^..:!s^  .  ,  ■ 

•1.  That  the  •iraimoni  caUed  <ni  the^'aheviff  of  tli« 
Stuttm  diftrlet,  inHMid  of  ih^  united  entmiMt  lU 
MUod  on  tho  olBoer  Uurtead  of  the  individual  hf 
i|aine  who  wu  in  dofiiult. 

2,  That  the  rulo  to  return  the  original  ihoukl  he^a 
■ix-daj  rule,  and  not  a  four-day  rule  only. 

8^  That  the  wme  waa  not  well  lerved  to  bring  the 
iberiir  into  eontemptr— the  original  not  having  been 
<  ahown  tohtm*  ^^..'  \.' .. ..,         ■ '■ '-/,..^.>  :  ■■ 

#,(  That  the  rule  ahoutd  he  signed  hj  the  {wineiptfl 
etteeryiand  not  his  deputy  only. 
.  BfAci^iUT  J. — It  does  not  ajypear  that  either  the 
oripnal  rule  to  return  the  writ  or  the  summons  wers 
shewn  to  the  partiea  served  with  the  copies.  The 
nde  is  sworn  to  have  been  served  on  the  deputy 
aheriir  of  the  united  counties,  at  a  time  when  it  was 
tho  Jl^stem  district,  and  the  summons  is  sworn  to 
haie  been  served  on  the  shepff  of  the  Eastern  dis- 
tiiel  at  «  time  whea.  he  was  sheriff  of  the  united 

i|0klBtiea.  --,.':y:r,^:.-:.  . 

The  nde  should  have  been  a  stxday  rule»  bm 
.fMhapa  it  Is  too  late  now  for  the  sheriff  to  objeet^ 
he  should  have  moved  to  set  it  aside  instead  of  di^ 
e^yiog  H.  But  it  wia  not  well  served  to  briof  him 
jUito  conlempl.  The  original  should  hiwe  been  she wn^ 
Ibr  the  comtenpl  k  in  not  retuimiag  the  •en.  4M^  ptr* 

,Tliii  mmmonj^mgAyl^jtiputm  the  sbefiffwW 


|i  la  dafriit,  nad  Jiet  merely  enS  upon  the  o|lc<er 
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<m1I HIMHI Hie  «io«f  ptt)|Mrl^/  ...  4>i^^af.ri» 

VeAcpt  •  pOTiwiil  fehrioe  «f  «  eopf  of  '^e  flam- 

■MMM iVMMiAcieiit  wiUhmK MMwing the ongimlytat 

IIm  pIMeedittgfe  tre  defeetive  in  ether  renpeettt'eiid 

;  tfie  ■auownit  hhM  be  diiehwrgM.   See  5  Dowl.  ft'} 
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JtoMofi  V  otwii    vmmfumctt  to  party  appljfingAjr  mittm 
^  eaU$  not  ttttndfittt  cm  woMet  qf  DtfOMoM— Jtufa  at  $k- 
o^teHomm  ilMu  imamUiitg  to  40«.  rr 

Whart  •  purty  doM  not  appMr  b^Av*  Um  master  on  rtcaivkf 

noHe*  M  tumtioo'-lM  tamy,  perhapt.  be  precluded  IYdockhi- 

iMtiiit  to  the  ■aaoont  of  Iteoii  IMible  in  tbe  diefretienef 
.    t^  mMter— but  be  !■  not  pracludedfioin  ob^tiag  lo  Umm 

In  Mo,  npoii  the  allowance  of  whkb  tbe  maater  bu  no 

■MhMii^ntdL 
The  obiactionable  itena  any  he  anfldantly  ahown  brtalrtog 

IhtHit  of  coata  luid  afldiivii  tbcetber. 
ThMp  M  no  rule  ban  aaqi«rmithe  p«rtT«pp1yinc  fiiria  le*^ 

ikm  or  coeta  lo  abow  tbiu  the  itana  allowed  and  otjectedin, 

iaMtht  fo  more  than  Ml 

TIM  tfefendaht  in  thit  case  waa  entitled  to  jiidf- 
oMtftyiild  gave  notice  of  the  taxation  of)  costs  before 
fli6  deputj  clerk  at  IViterboto*,  bvt  no  One  on'ihe 
pift  #  ihe  phiiiitiir  attended^iid  ihe  costs  w«te 
tuced  6X  partem 

fh»  lAiliitliff  feotnplaiiied  thai  there  had'beeh  41^ 
IMd  «illltfiy  ittim  in  the  bfU  ndt  taiible,  and  ih4 
dlhe^'lirtto'ttteib  <»rew(&s[TgB^^  '-■•^%^-'-  ■  \- 

^Tis  ^Mhndant  i«ilsfed  ih«  YeSAstoh  <in  ihnA^ 
fmOM^h'lM  tf  tiM>^s1oo  litelb  rerise  eeitt 
pBiMiij  aimr nutioo  ortaxiiioii  naa  oeen  giTeiiy 


■M 
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^" 


t.  TlMft  ,lki  okJMtkNM  ihoiad  hav*  btM  WH 
IpteifloaUy  poiatod  oal,  mmI  .' - 

i.  ThatUikovM  Imv*  bam  •hovm  In  tha  apfliea- 
ihMi  far  iavisioft,Uiat  tha  obfaoUoaabla  ilaim  aUowai  . 
i—iialail  to  mora  thaa  ¥k. 

Bum;  J.— Aa  to  tha  Aiat^f  tha  objaotion  hai 
baaa  to  tha  diaoration  axarciaad  by  tha  ofllear,  ai 
lagafds  amount,  tharamaj  ba  ■omathiog  in  tha  drcunu 
•laaea  of  not  appaaring  before  tha  officer  after  notice ) 
b«l  tha  objeetioa  la  not  to  tha  diacretion^  It  la  ba> 
aauta  of  the  allowance  of  the  itami  in  tato,  the  offiaat 
lavlBf  no  authority  to  allow  them.  ^ 

*  Upon  examination  of  the  bill,  it  appaara  the  offi. 
ear  haa  allowed  Itemi  not  authorised  by  the  tarifT  of 
tbaa,  and  alao  has  allowed  items  which  the  dafeadapt 
■HM  bear  the  expense  of  himself.'  For  inslaooa»  ha  , 
haa  allowed  10s.  mora  ton  revising  pleadings  thaa 
llha  teriir  warrant;  ^  he^has  allowed  Of.  aa  a  fca 
upon  a  judge's  summons^  not  a  taxable  item }  and  ha 
haa  allowed  to  the  defendant  the  expenses  of  a  am. 
QOQS  and  order  to  amend  the  plaadingp  whieh 
had  baan  grant#d  to  the  defendant  on  paym^  of 

'   I  thlnjc  the  olgectlpaa  suHeiently  pointed  out  by 

tha  affidavit  and  biO  of  coats,  when  taken  tngithfri 

'lor  iSU  affidavit  rafeia  to  tbo  bill,  and  poUita  am  tha 

rilomolgoclad  taas  maikod  in  red  ink.    Thera  ara 


^a^^^^^^Ji^^^^Mp^^^^^    ^••^w^^^^ w  w^m    ■^••^w^    ^^^   ,^^^B^^^  B^aBS^^^B^HB|Pw  si^^^^^  W^^^^^- 
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^9^9m  m  mA,  wvdd  kw  wmXUd  Um 
OMmII  to  •  gi««t  Un^  Md  hKW  kmm  9t  Itflto 
•MviM  alWr  aU,  ibr  Um  biU  ilNlf  would  Imv*  Imm 

A*  to  the  third  ohf aotioii,  I  ■»  Ml  twtrt  llwC  Mf 

•wll  pfweiyliipontoiidcd  for  Ua  been  MlablialMd 

'la  tills  oountiy,  and  I  shall  not  make  a  praeedaiit  for 


HUTOHIIflOII   V.   MUHEO.     0 

J^ypUortloa  bjr  pUintif  to  anMnd^by  withdrawiaf 
l»plM».i  WW  argiiBiMt  •ad  aftv  trialor  ' 


»*!A-. 


This  wai  an  application  to  amend  by  withdrawitBf 
iMiarrar  to  pleaa,  aOor  argumeai  fnd  tfter  trial  of 
iMMaiii&ot. 

1^  foot!  of  this  caio  were  let  forth  in  the  third 
plaa  of  the  defondant,  upon  which  judgment  wa» 
pnMioiineed  in  Trinity  Term,  aa  they  are  now  die- 
dttMMl  hf  the  plaintiri  affidavit,  excqyt  that  th« 
plaialiffswofe  he  had  no  notice  that  the  note  now 
iMde  hj  the  defendant  wai  an  accommodation  note* 
"^  Thevn  were  iMiiea  in  &ct,  on  the  record,  and 
iHttM  to  taw,  upon  the  lecond  and  third  pleat,  and 
lh«  pluiittir,  upon  the  determination  of  the  iMuea  itt 
tair,  Mffied  down  the  cauae  «pd  tried  it  at  the  bit 


thi  ^Qtiff  did  ngC  acquire  title  to  the  note  lit 
in  the  ofdinary  way  of  endoraetneot  foe 
til  for  McLeod»  who  WM  th» 


pi^  tAd  endener,  nad,  by  rauon  of  being  aoBl^, 


'     T 


-> 


-?■ 


tk«  yrtMi^a  iwiiiini  ••  i»iMiUiiii«i  bf  llMiflMi 
ffMltllMI  iIm  pIfeiMtir  Mug  teU,  eoMld  iMl,  hf  imm» 
•I  liaviig  paid  th«  amount,  lUfHi  in  any  ^aUtrfa 
iMtKtlHUi  MeLaod  kimaaif  4iA,  or  MuM )  •*!  lb* 
af  Ilia  jadfoiant  upon  danarMr  «ilililglMII 

Thia  being  the  caae,  it  mattered  not  whether  Ai 
phUntiff  waa  or  not  aware  of  its  being  an  aeeommo- 
dation  note ;  but  the  queation  waa,  whether  it  win 
la  truth  an  accommodation  note.  The  defendant,  h 
aOoilo*  to  the  preaent  apfrficatioo,  awoit  it  waa  oMMla 
hf  him  aolely  for  the  accommodation  of  McLeod« 
Mkd  «hfll  MeLeod  ftiquently  promiaed  to  ptjr  it 

H  waa  not  ttated  by  the  plaintiiT  in  ai^y  wmy,  n- 
eept  hf  belief,  that  the  defendant*a  ptatemeni.wta 
imlrtte,  bat  the  jphuntiflT  aeemed  to  reat  more  qjmni 
lita  want  of  knowledge  of  the  (acta, -a  matter  of  nttfi 
eonaequence  if  he  could  il^uire  no  greater  right 
dianllcLeod. 


.    Hh  t-i.*" 


■T  -fi,' 


■■<'t''.l '■: 


BvKif  t,  J.r-^Aa  tf  BOW  appeani,  (he  dafeMaot*i  pibt 
(the  Bid)  waa  true,  except  at  to  the  plaintUTa  lUifw- 
Ili^M  dTUie  (hot  of  the  note  being  an  accommoditUNi 
Mie(  and  there  aeema  to  be  no  good  or  valid  refunML 
whjr  iibe'plaintkir  ahould  not  have  gone  to  |riid  ^poaiV 
Wlen  one  partj  oVera  an  iaaue  fairly  upoa  the  ^mbI$ 
of  a  oaae,  the  court  diacouragee  m  much  •»  pqi^iMi^ 
a^  oAer  than  a  trial  upon  the  meri^  (/mmH^, 
f  Ihlnir  it  would  he  nnCnttt  tk  th#i  iJAf^^^tnt  t^^  jA,' 


j|j0t  Mm  to  a  ttial  upoii  a  poiiit  wl 


defendtat  to  lyliT^ 


*^  iMiii  4|tS 

l»to tnM,  M  mmA  i»  h\m  piM,  Mid  whick  b  Ml 
•galfMUeted  l»y  iIm  plftiniiff  {  ■mi  wkkk  tliaft  wm 
M IMMM,  Meing  that  tU  olk«r  *eti  of  Ui«  piM  ait 
«W,  vby  the  plaintilTthouU  niM  h«v«  triverMd  «a4 
|HM  to  triftl  upon,  reUier.Uwn  Imv«  put  himMlf  aptR^ 
ikajodgBientof  tlMCiNirl.  j    >  ' 

It  WIS  objected  in  this  euM  ^t  no  ■mendniMi 
iould  be  had  after  verdict }  but  without  expreatfng 
aaf  opinion  upon  this  point  in  the  abatract,  I  do  m| 
tbUik  the  facts  of  this  case  justif|^  JM  IB  m^Ugcrtll 
the  defendant  If  iieoond  peril.  | 

Annlicatioa  to  ilHftMl  iafm<4^  >' 


-"m^ 


■t^t 


I  irf-'l  "''**.    '*' 


■».■  '^t  "■•*#? 


M 


•Mm  «f  Mi<r~QiMm't  Btntk  eoti»^Wh$rt  aehim  wlMllm 

4miJMUmofdtaOMmtyC(mrt,butnoju4gtmoimttd    ^ 
i9Oaunt^bmrt0ttk«Hmt(feomm»ncm«nto/tmtt. 

Tht  pisbliir  broaffht  an  sctkNi  in  fh«  Qumii'i  Bsncb,  wUA 
wwwilMn  (h«  Jurisdictkm  «tth$  County  Coart.  umI  spplisd 
la  ths  joHgs  in  chsmbtrs  to  twt  Quetn'«B«ncli  eorts,«poa 
^  ffouod  that  on  th*  <teT  be  eomnMncea  ma  aait,  i|p  Jad|» 
•r  tCa  Cowity  Cowl  bad  bean  appointad  bjr  tba  goirarnnMat 
to  ill  np  tb«  vacancy  tbat  bad  occurml ;  bat  fUd,  pa 
J^ma.  Jt,  that  nndar  &a  drcniBstaaeaa  QiMMi'sBMMh  cans 
aaall  not  ba  allowad,    ' 

TIlia  was  an  applieatiMi  made  for  Adl  eosta»  upott 

ftm  aiMavit  stating  the  suit  to  have  conuMonoed  on  th* 

Mb  Oetobor,  1849)  and  that  at  the  time  tha  aelkiA 

mw  aommeMMl^  thero  was  no  jodga  appoinlail  t» 

|ftMa  iA  the  than  Disliief  Court  of  the  DItirlet  ^ 

Laate;  and  that  tha  eause  could  not  than  b« 

blw^  in  any  court  «iMpl  in  tba  Goint  of  Qnaa^9 


,)f!'^ 


BirftM,  J^— The  dafcadm  baa  raflbrad  jndgsiat 


t. 


■if' 


in  I  tmiifwand  i§m  rmmm  I6r  tiiy  jedft  |iMfM| 
la  oidor  for  eoMi  lo  tw  •Mlogout  lo  Um  prti|tf{[ 
lyM  whieh  th«  ja«tg«  i<iit  Mii«  iri«a  ili«  «iiiio-«£|l4 
llMt  lh«  eaute  wtt  ■  At  caow  to  be  witMfiiili/lbii' 
Hm  IMmHci  Court,  ami  to  b«  oommencad  in  ||m 

f»i  am  raforrad  to  tha  caia  <if  Jannlnfl  ▼.  Dhnmi 
T.  T.  4  Ac  4  Vk.,  Mora  tbe  Cht«l1$|iMea  of  lii 
Cominon  ?]«•»,  than  in  tha  Prf  ctica  t3o«rt,  ^a  a«[^ 
poflinf  tha  praaant  applieation.  I  hava  not  faan  tha 
Judfaiant  at  length  in  that  caaa,  but  it  appaanji  toj^f^  / 
baao  a  bailable  Gaie.aad  there  Aiay  bans  beM  paeg^ ' 
liar  raaaona  why  the  arraat  of  the  defaodMit  tMk^ 
B<H  have  been  dela]red.  'f 

In  the  aame  tertn,  Wilaon  ▼.  Meriten,  nen.baflabb 
aaaa,  waf  decided  in  the  aame  way  i  but  ^le  Aialad» 
tot  appear,  and  there  may  hate  been  auiloteiit  nm* 
aoiM  why  the  caae  ahould  be  withdra«|lw  fiaM  Iha 
hilbrior  jurtadietioQ. 

•  '|d  the  prvaent  oaae,  1  do  not  tkinl^  tha  a 
abawi  any  aaAeiefil  laaMon  for  gmnuof  iIm  aidto. 
Itia  iinply  elated  that  beeauaa  o«  Nia  9di  OMfbit 
llMra  waa  n»  jodfB^ppafintad,  thii^ibre  oft  ibtt  difr 
tber^ffiU  WW  mt^mmetd  ki  the/Qweii'a  9mtk» 
fllit  ia  pw>a<ailim  ea  the  eacre  iwt  of  tbew  Wn^ 
!•  |«d|a  tt  tha  paeoiM  ne«Mi^  ndiao  th«  plsiiiif 
ajieaaaa  t»  oaamaMa  »  aetjea./  I^»otnnipin 
aiieb  ft  piiMpla.  I  tMiik  tlMn(  imnit  be  aooiiMi^pir 
diifti  taitaipaaftd  to  aliftir  Ibftf  tbft  wuaft  Ip^  fMpm 


ill' 


*t 


M^lN^lnfltaM,  wh«ff«  it  wtt  ii4MsctMry  to  arrml  tk§ 
ItiMMltBt,  <»r  whert  ddty  oiitkl  p«rhtp«  Uke  pla«^ 
In  fUUig  19  M  tppolatnMit  of  Judfe,  wbi«lk  w<h^ 

•NiyMred  10  th«  evmuttve  govern  in«i|t  !• 
Mikt  •ppoifitmanUk— they  cannot  be  made  inuiMh 
Aat«ly  }  and  I  fpprebend  it  could  never  be  fuppoiiif 
Ail  4a  die  intenral  betireen  the  occurrence  uC  • 
vteaney  tnd  the  Alliftf  up  of  th^dtuation,  that  «vf|i 
ptfCy  waa  at  liberty  to  bring  hit  tuit  in  the  Supr^oZ^ 
OMft.  ff  the  principle  be  good  ai  applicable  Ji  .^ 
eaaaa  in  amount  within  the  juriidiction  of  the  Diitri^ 
Ce«rt,  it  ought  alio  to  apply  to  all  caiea  within  thi 
Jwladiclion  of  the  Diviaion  Courta.  j 

I  tmnk  each  case  muat  depend  upon  Itl  o«m  laetai 
whMlMr  it  be  ftrcpur  to  be  wiUidrawn  from  the  inf»- 
liof  jwiMliction )  and  that  what  in  contended  for  now 
«poft  the  principle  that  the  plaintifl*  may  elect  to  atM 
In  tiM  Superior  Court  ought  not  to  be  aanctioi^. 
For  all  that  appean  in  thia  caae,  the  appointment  at 
I'jttdie  may  have  been  made  before  the  ternk  of  the 
DMriet  Court  foltowing  the  9th  of  October ;  In  which 
Mfto  the  delay  waa  mueh  greater  to  the  pTaintlir,  In 
leleeliag  th«  Soprene  Court,  than  waiting  to  m- 
•Md  In  tlM  IKtfriot  Court  The  ippointmeiiWJI 
jlrife  tnay  h»««  been  nwde  without  delay  |  it  b  itt 
iktmu  how  the  ftiet  in.  ^| 

^ .  Rule  diichMgiii, 


/-,.-,- ,.,» «<?'        J 


^JJ^i 


uf 


ouMsnuMl 


Wnr  V.  Lai  Aim  awotnir. 

QIC*  ^  ^•tt"y»<«<*H*jip«^> 

Tut  wti  M  ApplkAtlM  to  r«<lae«  dM  ■•owl 
liinwiil  yponjl  /nV  bMMd  into  difl«r«fii  coimtiw. 

TIm  fl«iotiflr»  upon  ««l«nfig  jiMlfm«nt  s^iMl  tfM 
iiftiiliite,  itmi«d  wnii  of //«.  into  th«  onM 
lillki  of  Wootvvorth  and  Halton,  tad  into  ifct 
•MjHjr  of  Watorioo  {  and  upon  each  of  thi^  ffriH 
llM  plaintiff *i  attorney  had  charfed  fti.  aa  a  t«mi(«t| 
b  nddition  to  th«  foe  on  the  writ  and  other  charfin, 

The  plaintiff  c^naed  the  judgment  to  be  refMerad, 
bj  eertiicata  thj|raof,  in  each  of  the  laid  eooatiaiv 
iM  aipaaaa  of  which  amounted  to  134.  9d,  in  eaeh 
n&mtf,  and  ha  had  indoned  the  aame  to  ba  levied 
Upoa  iha  writa  of  execution. 

Ha  dafeadant  applied  to  the  plaintiff*!  attoraay 
la  ladtiaa  the  indoraemenl  on  (ha  writa  hy  dadaetiag 
iba  tOa.  fertetm  foen,  and  the  2St.  fm  Jumiiiiaiiiia. 
htfi  tha  plaintUTa  attomej  refuaad,  contanding  ha  had 
a  fight  to  aodona  the/./a.*a  for  theaa  feaa. 

Btnura,  J.— WHh  raapaet  to  the  toroi  foaa,H  la  lit 
im  tina  I  efr  heard  of  aoch  a  eharga.  No  lar» 
tm  ia  ailawad  after  jodgBBant,  bm  anppoaing  it  aaaM 


r 


The  altoraay  ia  aHowad  a  foa  an  Iha  anil, 
tal  elnify  ao  lariB  fo«  bey<«d  that. 


^.m^m' 


"*^^FWw' 


IMlHiJ&JIHHP*  H^< 

I  iioiUi  wittily  «*^  "^  lUowstiU.   ii  !•  M  M  ^ 

lioa  upon  lh«  wiit  m  rwptfeta  com,  eliAifM,  of  «ir^ 

yond  tlw  «i|Miii«Nl  <if  unA  ttm  upon  Ui«  wfil''i«i 
MdtttMl  to  H.  Tl>«  ««pwi««i  of  i«gMMiiit  At 
jvdfiBOiit  rum  »o  hex  of  MieK  ohaf|o«. 

TN  ofdof  «yii  bo  nmAm  for  iwluoiiif  iho  tM«l 
li  te  Wvi«l,  by  4«ioctliif  lOi.  tiul  «i5t.,  1«  til 
II.  IBt..  aiMl  ibo  pUbiiff  MM  pt|  tb«  ««Mli  tT  iMf 
■plAiMlkm.  *       , 

Oidflf  ibMliite  for  rwluotioo  of  coals.     • 

Bbattii  ▼.   RoilMOW. 

9mmhm  r^f^mi  !•  i0<MfaMl.  *««m  «Mrg«',  JV'*'^ 
^^  «i  IIU  oNMilv  «•*«*  I4t  l«ti  *W  ■wnw4iiW  »•». 

tW  aWntif  i«  no*  cooimIM  to  cImi 


"^Co  la  tb«  rountj  ^mm  Um  bail  Mv«  mmiKkrwl  kinfii 


iM  OMT  bt  elMrgwl  in  •xaoitkiii  Ui  tb*  eovK^ 

^tltlUPJ^ili  which  thit  applictlion 
iferelhoMt 

Tho  fuit  wM  eommenced  •!•««•«  **»•  defeiultBt 
b^  btilable  prooMo,  on  the  Srd  December,  1M9 ) 
the  WIHI6  wti  laid  in  the  county  of  Oxford,  and  iMI 
delbiidaAt  was  arreaied  ia  the  united  eountiea  of 
WtiHworth  and  Hallon,  and  committed  to  gaol  thar*. 
On  the  2iid  January  he  waa  admitted  to  bail,  and  by 


of  Hie  *efiff  of  the  unKed  eountiea  of  Wentworth 
aadHallaib.     '  ^-"^ 


^1 


•*■■' 


«■  I 


*p 


;*'"> 


i'r>' 


111 

fh« oMMwiillrM  in  the  eowrt^  oT iMM.ui 
iw*r—nt  Mtoied  OS  iIm  19th  June,  nnd  •  co.  «|. 
MMd  o«t  to  th«  ■heriff  of  Oxford  ratunuUe  on  the 
IM  dair  of  Eiitor  Term.  The  writ  wmt  lodfed 
wMi  the  ■herilTof  Oxford  on  the  tune  diy,  and  htd 
iiM0  been  returned  nm  «tf . 

^le  defendant  applied  for  a  writ  of  lopenedeaif 
oa  me  ironad  that  he  ihould  have  been  charged  ia 
ex»oulion  in  the  ooontj  where  he  had  been  •urmi- 
darad  within  two  terma.  n 

BuiMi,  Jf  .y-I  am  of  opinion  that  the  defendant  ia  not 
entitled  to  hia  diicharge  on  thia  application.  The  mr 
taleof  1883, 2Geo.  IV,  ch.  1,  oee.  ll/provideo  that 
the  ree^gnixance  of  bail  ahall  be  that  the  defendant 

ahall  lender  himaelf  to  the  cnati^f  of  the  therilfof  the 
diMii^«iB  which  the  aetien  ahall  be  brought,  that  i% 
the  dialrlet  to  which  the  original  writ  i«iied,  and 
wheni  the  venue  would  be  laid  if  the  pioc«edin|i 
WMttiQgular.       . 

If  t)ie  defendant  were  rendered  in  diaoharge  <if 
hii  baO/  or  rendered  himaelf,  it  could  only  be  dona 
|o  the  aherifr  of  the  diatrict  where  the  vei^  wmii. 
be  property  laid,  and  the  plaintiif  waa  notDwiiid  lo 
Mie<  that  the  defendg^t  waa  in  cuaCody  s  if  he  were 
ao  ill  any  other  diatrict  hia  *  proceeding  weiv 
quHa  correct  and  regular  to  be  feQowed  In  the 
Mim^  where  the  venue  waa  laid.  If  the  de* 
feftdanf  were  in  caatrnfy  in  aome  other  diit|ict,BO 
lllit  le  coiild  not  vender  himaelf,  or  that  the  bill 
eoiM  mH  reader  him,  I  api^limd  th(D  CO 


V. 


ti#' 


wwiU  havv  Imm  i»  nknakm  •  kt^§m  eorpm  for  ikt 
jpnrpote  of  bwng  randerad  Ui  4iMli«i|e  aT  faiiiV«  t» 
eonpsl  plaiiKUTlo  o|Mf|0  in  azaevtioa.       ^    ' 

Th«  ■tatvle  4  Wm.  IV.  olu  5,  wm  made  u  it  ex* 
pratMd  in  the  act  in  <kVour  of  bail,  and  enabled  the 
bail  to  au^ender  the  prinoipal  in  any  diitrict  whera 
'li»  might  be  retideHt  or  found.  It  ia  bj  virtue  of 
this  tfct  the  defendant  haa  been  rendered  to  the  oaa> 
Ipdf  of  the  iheriff  of  the  united  countiea  of  Went, 
iverth  and  HiJton,  and  the  queation  ia  whether  tha 
plaintiff  ia  compelled  to  ehaife  the  defendant  m  m* 
aoutioB  in  the  qualody  where  he  remaina.  i  ' 

The  plaintMT  may  ohai«a  the  defendant  in  exeaii* 
lioat  ia  the  cuatody  where  he  ia,  and  he  ia  not  com- 
paBad  to  aue  out  a  habeat  oorpw  ad  aatufadmdHmt 
is  Older  lo  chai;|e  him  hi  execution  where  the  mm 
if  laid,  and  indeed  the  plainliff  would  be  leftiaad  tht 
mil  if  ha  applied  for  it,  bedauae  it  ia  a  needlaaa  ex* 
fettle.— WUliama  v.  Jonea,  2  G.  Ic  J.,  611. 

The  plaintiff  hare  haa  puraued  the  regular  couiaa 
af  piactiee,  and  the  only  ground  fi>r  any  chiQga 
IboB  that  would  be,  whether  the  act  mfdrineaaa 
l«i  llnroiir  of  baU  impoaea  upon  the  plaintiff  the 
abfigitkin  of  chaiging  the  defendant  ia^teecutien  it 
the  eeonty  where  the  bail  have  aurrandered  1iim» 
The  pnwiao  in  the  fini  aeetion  of  the  latter  aet  an- 
fiPQif  thia  ipieatioB.  Itia:  **  thai  iwtking  m  4kii 
mt^m^mmd  JkaU  b$  taken  to  compel  Jh^fimntifM 
M  mt^muh  aetion  er  mtUto  i^angoUto  iMfiiM,«r  t$ 
■fPiilWflf  kiimiit  in  any  ttianner  difortnifiom  timt 


•.'tV<, 


330 


t^kMum.  ftafMTt. 


w 


/mianl  had  b§m  armf^'* 

SupefMdiM  MAiMd. 

l3oiwi»%.  McKicHim. 

..bw  fc  pMty  wm  b« -lUmtd  to  tM  tJi»  «Oit»  ol  ofc^Wiif  » 
•xMDpUflcatkw  of  judfmwt  ha  murt  twr.  th«  <Mm  adt 
witha  noties  to  wdmt,  he  ,  wAu  tb«  rate  of  cowt,  », 
KMtor  T«nD,  184).    Tli«mMtofrhoww«r,tho«ihhtewi- 

not  tllow  th«  c«Ui  of  •xempUAcation  ^"^J*"*  ""J****'  *••» 
a»7  aUoW  tiM  eoiti  of  proeonnf  ft  eonr  Of  tiM  roll. 

The  defendant  obtained  judgment  of  nonioit  agwinU 
the  plaintiff;  and  in  tating  coaH  elahned  the  ex- 
peneet  of  an  exemplification  of  a  judgment  prodoeM 
in  evidence  at  the  triaL  There  had  been  no  notiec 
to  admit  the  judgment  lerved  on  the  plaintiff,  ner  a«j[ 
•ommont  taken  out  calling  upon  him  to  do  w. 

The  plaintiff  contended  that  he  fv-at  net  liable  to 
pay  any  part  of  ^  the  expenses  of  obtaining  the  e» 
emplificatioii,  unleM  lerved  with  a  notice  to  admit, 
M  if  he  had  been  to  served  he  might  have  admitt^ 
it,  and  thus  saved  all  expenses  j  that  the  rule  of  odiirt, 
28^  of  Eaiter  term,  1842,  wouldf  embrace  a  judgmeat 
as  well  as  documenti  in  the  possession  of  tk»  ^«i 
and  that  either  of  the  parties  ml^t  be  called  «p«ito 
idiiiit  doeoments  in  the  possesaon  of  third  p^nons. 
Bwiuii,i^The  plaintiff  canries  the  poslflen  hi 
cdBteii^^tODikr;    H«  aignea  that  ill  tlttt  ii 
n^oifedli^  that  he  shodd  be  lulled  upon  by  noiies^ 
«liAilg  0^  jndi^Mit  bf  the  number  of  tli6f«n«ai 


i/  tpl 


/ 


pMMwm  ▼.  MFUMwm. 


fit 


\i. 


It  My  wiMlker  Im  wiU  Mimit  it.  It  it  tindMl  Uut 
will  tot  do,  for  if  tho  judfmeot  it  to  be  used  tt  tvi* 
dtnot  tt  tht  tritl,  the  judge  tnd  jury  mutt  know  the 
eottoBlt  of  the  roU,  tod  for  thit  puryott  t  copy  n^iitt 

bt  htd  of  it*    -,;u  .■■H'i/.f.o''    .  ;  ■  ■      ■'•.   ^.n.-rf'Ml*-'. 

The  rule  of  court  wUl  certainly  embrtot  judgmeott 
tt  wen  ti  other  docum^nttytnd  tccordtng  to  Spencer 
r.  Btrough,  9  M»  li.  W.,  425,  t  ptrty,  in  order  to 
talitle  himtelf  to  the  ootlt  of  proring  t  document, 
even  though  it  be  put  in  iteue  by  the  pleading,  it 
bound  to  call  upon  the  oppotite  party  to  tay  whether 
he  W01  admit  or  not.  A  copy  of  the  judgment,  at  t 
piece  of  evidence  being  req^red,  at  I  tiwune  tt 
pment,  for  if  it  were  unnecetiary,  the  matter  it  th« 
proper  perton  to  exerciae  bit  judgment  in  the  firtt 
inttenoe  tt  to  that,  the  defendant  it  entitled  to  the 
ezpente  of  mtking  a  copy  or  whatever  he  may  have 
paid  for  procuring  it  to  be  made  by  the  officer  in 
wfaoae  cnatody  the  i«lne  waa.  Before  going  to  the 
es^nae  of  exemplifying  it,  the  defendant  thoold 
haire  ctlled  i^pon  the  pltintUT  to  admit  it,  and  if  he 
leftited  or  neglected,  then  he  thould  htve  applied  ibr 
the  requitite  order,  compelling  the  plaintiff  to  pay  the 
toqiente,  and  then  have  had  the  copy  exemplified, 
in  Older  that  proof  of  it  would  be  complete,  to  at  to 
bewceiiredatNitiPriut. 

The  mitter  thould  allow  ihe  expente  of  the  eopy* 

of  the  roll,  but  thould  4inllo#  the  expentet  of 

'■  ,    -  '   ■  ■  -   It*  ■ 

It  it  affoed  thai  the,4xpente  of  aerviiig  noliM  ib 

It  and  ofdor  it  Audi 


tj2 


mI'- 


|fwltr  than  in  MempUfieaUMi  in  the  ftnl  laHiMe. 
It  n«7  be  M  tai  many  iniUinGe«,  but  the  objeet  of  the 
rule  of  court  wm,  that  coitt  m  general  ihould  be 
le«ened }  end  though  in  (mrticular  inetencee  it  may 
'pot  have  that  effect,  yfi  I  a»BOt  yiqr  into  the  f^^^ 
Ibr  fuch  reaioa*         ^~T~^~~?     \   ' 


■  *«■• 


•    *        Mahbillt  V.  Hati.  f 

Thi  dafcmbat  in  Mplyingfar  •wsnrity  fiw  co*,  mmI  only  tteto 

not  tethOT  thtw  <h«  itate  of  th»  ptocMduip.    TUi  nMt  < 
MMMiAeniflitlilaiBtiff  inuwwar.  .  ^  \       /    /  ' 

Wkm  eouunoa  Imil  bM  beta  ratttrad  for  Ow  dofei^,  ha  is 
ii«ckotly  bdbw  thacoort  10  tpply  far  ■•cufity  for  cortfc 

III  thia  caae  the  defendant  made  the  ordinary  afl* 
d«rH  of  non  renidence  of  th^  plaiwiff,  without  ihew. 
ingth^  elate  of  the  proceedingp.  * 

At  the  return  of  the  •ummoni  the  plamtiff  oh* 
jMled  that  defendant's  aHldavit  did  not  shew  the 
Hate  of  the  proceedingi,  and  that  if  it  did  etate  the 
MMeedingt  of  the  cause  truly,  tt  would  be  seen  that 
ifefendant  was  not  entiaed  to  ask  for  security  >r 


rp^n^§f  J.— I  had  occasion  to  examine  the  point 
in  another  case  within  4  few  days,  and  after  eonsid- 
0^  the  ^SM  of  an  $he  authorities,  I  haire  aitiYed 
'  at^  eonciusion  ^t  nothing  more  is  requited  ffiOvi 
the  defendant  thap  the  ordinary  afidaVit,  an4  ^le 
^»^  ^i»  notion  upOH  thatat  his  perfl^  UJk9^» 
iiel>irtMoa  to  ^  secwffty  h0>sltsfer/the:|^^ 


mm  sh0W  it  in  leply  to  di0  i^i^Boat^. 


-/ 


-J-.'  '"i" 


■VtCMtlOll  V.  HART. 


228 


'An  •nmlMtion  of  tlie  cimm  where  tppUeatloBt 
of  tbb  netuie  ere  oppoeed,  ahewi  that  the  plaintif 
dttdoiet  the  fects  and  alete  of  the  prooeedui||i  w^ic|l 
diientHlea  the  defendant  to  the  lecurity.] 

The  plaintiff  aAerwardi  filed  an  affidavit,  shewing 
that  the  defendant  had  not  htrntelf  entered  an  appeA»!  . 
ance,  but  that  plaintiff  had  filed  common  bail  for  him 
— 4he  declaration  however  waa  aerved  upon  the 
attorney,  who  accepted  aervice.  The  plaintiff  cot.-, 
tended  that  defendant  could  not  apply  for  security  for 
coats,  without  he  himself  entei^ed  an  appearance* 

BuEHt  J.— I  think,  after  the  plaintiff  haa  entered 

common,  bail  for  defendant,  tile  defendant  ia  suffi- 

cientlj^before  the  ctiurt  to  enable  him  to  make  this 

^appUcnttoDL.  without    a   second   appearance  being 

«^«s^pdi^:by  himaelf^    It  seems  to  have  been  thought 

•  at  oiie  time,  that  the  common  bail  entered  by  ^lain^ 

tiff  for  defendant  prevented    the  defendant  fronS"- 

myving  agaiiiat  any  irregularity  in  the  writ  or  service. 

Vid$  Tidd,  161.    The  defendant  may  adopt  the 

appoitnuice  thua  entered  for  him,  though  not  com- 

peUedlodoao.    ThAsecurHy  for  «i9|«iiDip 

'..  fore  be  ordered.   .'.'  ■  '■^■'■-' ^ ;/•'.; x-'.-^;';;.jf: 


\      HvTCHItOJI   ▼.   HlBt. 


htiM^tuHiujm 

ihttkimtm  jlulmi  V 


qftl» 


iakii  fka  sprit  ths>laiatiff' i  aane  HntJebiaKXH-ths  i>l 
tiff  tnalsd  the  plsa  is  si  avUity,  and  signed  jodgmsnt, 
mt'^^m  mn^Sii  ths  arihsisrt  aaovsd  ts  sst  ths 


.  ■••i.-rn 


■m 


t 


/ 


^ 


OBAMm  IIOTOMf. 


t8« 

Th«  aotioii  wit    debt  Bpon  b jod.— TW  dflHi . 
dtot  .had  not  appeared  .lo  tlie  ■ommoat,  iMrt  amr 
^  ~  aerriee  ef  the  deolaiatiofi,  a  plea  wai  lied  and  MNfi, 
f^  in  proper  time  by  aa  attorney. 

In  the  tiUe  of  the  plea  filed  and  aenred,  tbe  plaUk. 
(iff*e  name  waa  ipelt  Hutehineon,  and  in  the 
plaintiff '■  fleolaration  and  other  ptoceediaiii  ilw« 
Hiitchiaon. 

The  plaintiff  traatod  the  plea  aa  a  noHity^  aa  iMt 
beint  in  the  eauae,  and  ligned  Anal  jodgnent,  and 
aixeoiition  waa^iiaued  thereon  againtt  the  defendaMflp^ 
looda  and  chatteli,  and  levy  made  by  the  ■heiift 

The  defendant  moved  to  let  the  proc^edln^  liftdf 
M  being  irregalar.  In  the  title  to  ^e  aAdairili  iM, 
iad  alto  in  the  aommona,  tiie  defendnnt  had  mk 
apehtM  plaintiff^  name  with  an  <<  N,**  not  having 
diipovvred  the reaaon ibrlheiigning ofthe  jndgnei^ 
'  V  The  plainJMr  relied  upon  the  mielake  i»  the  apil- 
\^^^»ag  of  hia  namij,  both  far  the  purpoae  of  diaabaiiNc 
the  foipBiena  and  the  maintaining  of  hia  jadgfiNil* 

Bvnictr^.-:In  Hodgkinaon  ▼.  Hodg^dnaM,  1  Ad. 
Ii  £.  633-^  writ  direeted  to  the  therif  of  Midde. 
aez  inatead  of  Ifiddleaex,  waa  held  bod;  but  thii 
deelnrnlioB  waa  oftemded  in  Cofirton  v.  BoiBM»  I 
cm.  &  M,m.  In—- — t.  lUniieBi,  t  Ch. 
Ee^.  659,  n»  the  variance  Mydiioed  dC  wm 
bkwwn  theaftdnvH  to  held  to  bidl,  mod  the  writ  | 


km  the  vwiuiM  WM  Md  innatiBiiilf 


,^mm 


«oiibl«i«d  by  Ok.  j«dr»  of  tljpiima  court  in  whi^ 
U  WM  d«jld«d  M  not  now  10  be  ifjttowed.    I"  W4o- 

aoQtld  T.  Mortlook.  2  Dow.  fc  )L  968,  the  writ 
SkmeOM  4h6  dofendait  ai  Mortlock,  but  the  copy 
ai^  upon  the  defendant  dewrihed  him  m  Mortlake, 
u4  Mr.  Jurtice  Coleridge  held  the  vmrienee  Immi- 
t«rW.  The  vnritnce  in  the  pre«>nt  ctpe  it  not  •© 
.ppawnt,  and  the  different  waya  of  the  plaintiffy 
^ns.  and  that  of  the  defendant  ia  almoat,  if  not 
0ntiMly  ao  with  many  peraona^ufem  tonam. 

riMl  judgment  having  be«i  aigned  and  executooo 
iHoed  theieon,  I  can  do  no  more  than  itay  the  pro- 
OMdingB  untU  term,  ao  aa  to  afford  the  defendant  an 
OMHMtunity  to  apply  to  the  court  to  aei  aaide  th« 
ji^nt,and  thialtjiink  thedefe'ndwtiaentiUedto. 

5idba«l»bdbt«,that««ftii«d.  ^ 

thia  aiitiim  urn  commenced  m  the  month  of  Octo. 

hm  1848  J  and  among  other  defencea,the  defendant 
-  piMtddl  that  the  biU  of  exchange  and  proraiieoiy  note, 
^oTwhieK  the  plaintiff  aought  to  recover  wert  pw*, 
iid  that  the  aame  had  been  diachaiged  by  ^eana  of 
mmi^  boiidwWoli  the  defendant  execut^  and 
MviMdto  the  plaintiff,  and  thereby  the  WU  M 
goi0  wcra  etBeelled* 
Hm  pbintiff  took  iiaoe  upon  th«  pie*  of  payiMnt 
■   .  r^  .  to  tiia  plem,  aetliiig  ty  tbe  boDdto 


i" 


TIm  mum  went  down  to  trwl  at  th«  SfHiig 
AmMm  for  th«  Homo  dkitrict  in  1849,  and  a  wnlkl 
ima  rendered  for  tho  defendant  on  the  plea  of  pay* 
■mnt,  in  coniequenoe  of  the  bill  and  note  baing  pro. 
dMd  with  the  defondant*!  name  eraaed  thei«iitM% 
•nd  no  mplanation  ofler^  to  ■bev^  why  the  hUl  Of 
■Ola  waa  in  that  ttatoi — the  pratumption  ailbrAad 
being,  that  the  defendant  Wat  no  longer  liable  upon 


A  new  trial  waa  gntoted  upon  aidavitt,  ihawiAg 
that  the  eraame  of  the  defendant'i  name  took  plaaa 
at  aa  attempted  tetilement  between  the  parties.  It 
had  been  agteed  that  the  defendand  should  give  n  hmi 
and  warrant  of  attorney  for  the  debt,  and  that  thn 
bill  and  note  thonld  be  cancelled.  The  defendant 
partly  executed  the  bond  and  warrant,  and  the  pbin* 
tif  eraaed  the  defendant's  name.  Before  the  arrange- 
ment was  completed  a  difpvta  arose  between  them, 
and  the  bond  and  warrant  were  never  deliverad  by 
the  defendant,  and  the  settlement  nerer  took  place. 

The  demurrer  waa  aigued  and  judgment  govern  for 
the  plaintiff. 

On  the  &th  March  1850,  the  defendnnt  obtiuMd  « 
jodge'a  summons  for  leave  to  add  a  plea  or  pleas, 
puttiag  in  issue  the  foot  of  the  canodlativn  of  th« 
iodorsementa  of  the  defendant  on  the  bill  a«d  aqtn, 
whiek  Bummons  WM  afterwards  diaohaiged  iq^ 
bearing  the  parties.:  ~\ 

On  the  19th  Sepl^nber,  ISSO/  the  dnfedMt 


to  shew  caosa  why  he  should  not  havt  \mm  ^t 


mi^^m, 


^liiii^k^^MsMhii^ 


f 


/ 


.  ■  m 

■li  •  |*nr  o^liiMH  fo  iKoM  itf«Mly  flt«4,  «r  why  W 
•houid  not  have  letva  to  tiaeiMl  Um  picat  dearanvd 
to  and  add  otiiar  pleaa,  or  pl«wl  ds  now,  aa  be  miKhl 
ba  adviaed.  Tbia  aecond  arnniMWl  «••  diaob«rg«t 
■poQ  bearing  tbe  parliea. 


On  the  aatb  September^  1800/ iK*  itftKJlt ' 
obtained  a  third  auaimooa,  celling  upon  the  pinintif 
10  ibew  ceuae  why  be  ahould  not  have  leave  to  add 
■  pM  or  pleaa  to  tboae  already  pleaded,  or  to  plead 
d§  tkm,  aa  be  might  be  adviaed,  and  thia  waa  alio 
dIaolMrged  upon  bearing  the  partiea.  * 

The  defendant  now  naked  to  be  allowed  to  plead 
mmrj  on  the  biU  and  note  declared  upon»  in  order  it;? 
Iiftttthe  plaintiar*a  recovery;  and  in  the  aOdavit 
ikd  la  Mpport  of  the  applicatioa,  It  waa  abated  thai 
Hm  plaintiff  ba#  filed  a  biU  in  equity,  for  a  diacovwy 
ftooi  dalbndant,  to  wbioh  bill  the  defendant  pleaded 
the  noarf,  but  the  plea  waa  orermled,  pn  the  ground, 
aa  waa  atated,  that  ao  plea  at  law  aet  up  auoh  a 
saieace* 

BvENi  Ji-^I  aoppoaa  It  nroat^luilii  Wn  eoMid^ 
•Md  it  waa  no  anawer  to  the  plaintiff*!  bill  aeekii^ 
adiaoovery  to  aay  there  waa  a  defence  of  uaury, 
whan  that  defence  had  not  been  inaialed  upon  at  law, 
— 4Hid  beaidea,  the  doctrine  of  equity  ia  not  to  lend  iti 
taiitanrieto  a  party  to  relieve  bimaelf  from  an  inMlr» 
SMBl  he  haa  ligaad,  ualeaa  he  olfer  to  do  equity  1^ 
paying  the  jiMt  amount  due.  Without  oonaidOTiat 
hmmnt  what  tM&a  aiay  be  produced  by  whiit 
iMilMur  couft  may  do,  aUbw  upcm  tha  aaoM  ataiaiT 
feall,  or  upon  pleadiaii  mid  fecti  than,  which  I  am 


'HI 


.'jlj, 


<  »■  '^ 


SM 

!_ JTm  h.  Mt  up  iin«h«  not  P***!*  '»'•  "• 
Mvfhl  u>  be  »M«V  ■"■•  u.  pot  to  *• 

.B,^  If  Ui«  a.f6«l.n«h«l  .*^  «»P 

p,^,pl««.    "  ™  ~7L„  ,.  ^uxi,  ih.  p««>p« 

£^^  ,h.  «^.  .K«ik  -^  "^  "l":':;^ 
r:.f.h.p.«u.,.-Mi-;;;;;;„;i^ 

?V ~v^  „«el«,t  to b.v.  .now«i M«*  •  ««<^. 
if  H  >-^.'T^  "fr^rti.t  th.  **««>•»»  <"  ~» 


...*^E*^^& 


,„ wHkii  WM  toMiHiiy  w,  wiaiMtk*  ••lit 

Meh4«lbiic«  to  d«f«^  tH«  plwaliri  rtiMdy,  kao^ 
lag  tkftt  lb*  •rniHe««»*  ^^  »«*  *»^"  complaM* 
iMMMl  ■■  ftltoraatUra  had  ariian  be(w««n  them.  M 
dM  m«!  Ih«  dafendiM  clmnfA  Oi*  pwwimplioft  ll 
Ills  ftivottr  that  he  wat  not  liable  on  the  note  aai 
bm,  becauae  hla  name  waa  erated  therefrom,  kna#i 
iof  that  the  cirr^natancea  under  which  the  name  wM 
•0  eraaed,  did  not  entitle  him  to  raiae  wch  a  p»- 
Munption.     Under  all  theae  circumatancea,  and  con- 
ilderinc  the  defenoea  the  defendant  haa  choaen  to 
f«|y  upon,  I  do  no<  feel  I  ought  to  permit  him  10 
ehange  hia  ground.     Aa  la  «iid  in  HcDowall  ▼. 
idfmit  **  the  court  will  not  intefpoae  to  a«ai*  the 
delendant  in  defeating  aa  initrument  which  he  had 
kaowingly  executed  in  an  illegal  manner.**    .      .,^  - 

Rt4»  v.  Cuttm,/ 
In  this  case  the  answera  of  defeiwlant  to  interm^ 
galofies  were  simply  «« yea  dr  no  »'-4hej  were  obi 
joeted  to  as  unaatijifiictory  on  this  account,  and      ,.: 

BuftMi,  .1-,  tnid  :  _ 

Hie  nnawera  to  the  iiilerro|alories  are  Tery  losftt- 

flckUy  framed,  and  if  it  did  not  appear  from  some 

hew  the  matters  BUnd>  ttM*  answers  to  aopie  of  (h« 

qneadooa  would  be  deemed  unsatiaiactory. 

Haay  of  the  queHiona  wubn^  levenl  iiu|inrias» 

iidyttbeattawerlaii^       /  ^ 

AiUaplowMweroCyea  or  BoloawrittwiiiUif. 

fogHofy  ^  not  the  pioper  wiy  to  uawer.    It 


iste^ 


•<> 


^M 


IJg^m^^^j^ 


Aii  Ai^Mliht  \m»  th«  mMdv  of  tidwr  Mtnrfying  dM 
lilllpShyplkMtritrfHtr. 


¥  '•  ,'l    ' 


Titik  (^0«iN  t.  'rtii  Smmwf  or  tIii  tovwn  df 

NAinR«ii. 

iii'SEMr  ■  fcipllw  far  iii.'-Uw  MkA^M  not  gtl 
Md  Mr  Jilirw.JC,  UiM  tb  •ppUMtlMi  «t  tkt  »tHf  mmhI 


iMiM  MwtMiMMplf  Mi  tin  jdhiiitent,  •nil  Swi'-I 


ibitliaMUty 


pigM  Mlpdl,  ki  miiimtmkmjdxU  tary.  lo  tk«  p«Mltf  tl 
tftmffT    'Y-'  tl»  pklMift  thM#  llM  MMdMt  wWn^tpiti 


ftefMntUToblaiiMd,  on  the  !Hh  AoguM  189^^  t 
jii|#k«ter  10  bciM  «ll#  dd^dcnt  to  biil  to  la  W 
itliarwiietioiifer  Ml.,  iaAiliortly  «<l«r  the  duAH* 

%ir^intei«d  and  |a^  M  tiond  to  tfto  ilieHf. 
dU  Ml  {KM  in  ij^i)  kiU  mt  tli«  r»* 
iMf  ild  dM  iMriff,  but  tfter  ike  ildt 


4|||  WW  wrai 
i]5ji«iMilrtri 


^bihig  toibe  body  m  ttttidMbitet  ieioed  agkitm  te 
Mmm-'^l^  ttti  9iplrai^,  wbi6b  wot  exeediid 
ilbMf  befiiW  fli>eitet  qi|»iStdoii  Wtt  BO^. 


.i^3fei|e;±t- 


^  writ  for  wHklk  ^  wMli»l^«»i^t  ij» 
«ppU^ai<Mi,  •Uting  a»l  li«  took  good  ll^  MttMl^ 

4mi(  womW  wh  p»it  i»  Uil,  UiI  wm  dtumwinwl  to 
Umf  tht  irfainUfT  to  hit  rtiiii««ljr  H^o*  »»»•  •»i«rt*-» 
iMt  the  iheriff  wti  wlUinf  to  p«y  a»«  50/.,  of  to 
ipifll  ilMi  hoiKt~-tiid  ihM  if  ^^  •»>«"''  '^•^  *"  P^ 
la  iptflvl  b«U  tua  md^mm^  mrn^mUi  lb.  d«feii. 
da«t,  ^  th0  dffeiKitil  ^"««ll4  •▼"«**  ^'H  im^wlf 
,kp4  probtUly  would  mhmomd,  ind  ih*  thcnir  would 
•ot  be  tble  to  deli^w  him,  ind  ih«n,  h«vin|  p^  in 
btU,  b«  tho  .b-rif  would  \mM^m0d,  m  lb* 


Tb#  ibef^f^w*  «P*»  th«  «•*»  ^  T»»^  ^''^  ^• 
tb«  8b4ifitr  of  Middlotox— 1&  M.  k  W.  14«.  to  ihg 
Omi  to  Mprv  coiild  b«  eM^stod  from  bim  tba*  <^ 
mnoint  MfwiKl  wibe  wf^  m4  wi^»  ^*^  *^« 

Tbi  phMJif  w>i»tM  **»•  tppHcitlon  on  tb«  iround 
lli^  ho  b»d  loii  on.  t-iM,  MKl  WM  unftWe  W  protf* 

iiii  hit  tMl  fcf  w^  <»f  Ml*  <WMW^  »»^»|  P«* »» 
|iil\M#l  W  Ibf  wbMrrtf  iW^  i^lf  JliWW  PPP* 


i>a£-,td£^^^i^,i''.  .   '^^_i 


VfVSf'- 


*"",\ 

i 


k% 


B  ■  ■ 


«ilililbti*«MiUaiMMldMdd<MMtoiit.    Tl# 
MlM  M  wtM  Th«  %\H  ▼•  tlM  Sharif  oT  MMdkMtx, 
•  fiMt  60*,wid  The  KUn  ▼.  *•  fttfriffof  Lfwlo% 

BuEHt,  J.— With  retpect  to  the  objectioii  mid« 
to  tfa«  ■heriir^i  tfidtTit,  that  h  doat  not  Mgirtivs  eoU 
llMioii^  I  iDiMt  My  between  him  and  the  defendant  I 
Ihink  It  a  good  ohjection. 

When  applioationa  of  thii  nature  are  made,  It 
dioidd  appear  on  the  part  of  the  ■heriif-— ftrat,  that 
the  application  it  really  and  truly  made  on  hit  part, 
at  hb  own  expense,  and  for  hit  indemnity  only— and 
■eoondly,  that  no  coDuaion  exiits  with  the  original 

de^ndant.      '    ■'■•■".■■--.r-v-.yvf-    .■■     ;  :;■-  ,v   ;;,.  ^      -  ^■ 

Independent  of  this  objection,  I  do  not  think  the 
pieaent  application  entitled  to  lucceed,  because  the 
eheriff  only  offers  to  pay  the  ftO/.  i^nd  coiti.  The 
case  in  15  M.  fc  W.,  146,  dbea  not  m  my  opinion 
aiipport  the  preaent  appllcatioii.  Them,  the  depvXf 
ailtfvUr  hid  paid  the  wh<^e  penalty  of  hia  bond  and 
eoata,  and  the  application  to  refund  waa  made  bo. 
oaoie  the  debt  waa  only  6U  U,  as VablUied  by 
t&e  judgmeht  obtained  against  the  defendant.  ThO 
deifeadant  hiibaolf  wai  liable  for  no  mem ;  neitlier 
wera  hIa  bail.  In  the  preaent  ease,  howevi^  it 
Ilk  yet  a|»pBar  whit  the  debt  may  be,  for  AaI 

,^pjoditipoii  what  ijwy  may  give  the  fMm. 

^^bSi^orthe  sherif  extenda  cMily  totfee 

'  '  tWp^^  oirdie  bia  bond,  i«l  mf^ 

Jifcit-iMi;  to  ir'iiiriiipieiith^'tioift/  ■^■"' 


-II  jt 


-A' 


amdthaitlu  tkeriff  or titksr  afictr  towKom  th§  wnt 
tffftmmi$ihr^t(lihaUtak0bailfar9l^fnorttkan 

fh0  mm  indoned  m  th0  b^ck  of  m^  Witt""  TW 
iteune  it  h«ld  t0  be  onlj  diiectory,  wi  tli0  ooiHtnt 
pr^Gtioe  i«  tp  U|:«  Uie  bond  in  •  pen»Jty  pf  dpubte 
(^•PQmliidofMdontlMwrit}  Mid  ^"  «  «wttM  wm 
were  introduced,  the  eourt,  on  motion,  wou|4  pfder 
M  to  be  wdttced.— Bvtne  v.  Bidgood,  4  Bing.  63 ; 
WiUMtt  V.  NlgbMng^©,  10  B^  *C/.20?i  wd  Snow 
t.  Stoveot,  a  0OW.  664;  eUo  per  Tindil  in  Win- 
gnm  T.  Godmond,  6  G.  dc  ?.  69.  \^ 

i  4o  sot  lee^th^  the  plotntiff  it  prevented  &»m 
mmiang  bAt  w^tioo  beiwiwc  t^«  defei>dw>t  wiU 
not  pm  in  bail,  wid  therefore  «ch  ol^c«»«  <•«»«* 
operate  egwnrt  the  sheriff  obUining  relief.  TV*^ 
i9  45 14. 1^  W,  ih^W»  Ib^t  the  pitintilf  purwp4  hie 
tpm^j  to  fi^fl  |ud|»epl  egiiliit  %^  4efen4»i>|,  W^ 
imi  Vl>fpninf  b>«  pro«e»i  »gaini^  ^  ^^^  ^^ 
mmf  time.  The  onto  of  IJeudonpL  y.  %J^r.  M^^ 
||,|iq,6U,  *ewi  IM^  W  f  bwl»^e  ctf?#)  ptei^;^ 
ilPiiy  Wiyer  W#  4fW>W^<^«»  <son4itioi[i#jr  mi^ 


_£::: 


W^:T^T»\ 


& 


i#MMbMMt  Mi  MiM  oTlbki  »|i|llBiiii, 

iibi  Ihfl  rtWiBT-T  wm  k«  dW«hAft«l  wiHi 
flM  riMtMT  to  «tool  willOA  IM  dhyt  wWUmt  b*  wiU 

i^iM  iiMDnoM  will  ii^iMi  dlMkufed  wtlh 


■MBt  and  «toctttioii  mmA  and  IniMd  upoa  ttit  eop^ 

1  STBTMnabMBC  eaSoid tkmon  at  U» tima  of  iliraxte 
^^^^^"^^^*!SI^'  thaattonayalhtmfalWpiWMt 

Wdt,  iilhwaa  thaWind  of  tba  iaiaiii^ 


Ib  the  ooone  of  iCiehMliniui  lenii  bit,  Mr. 
liMi  B^pefi  aitl}ii|.  in  the  PraeOoe  Court,  grtftted  i 
fils^  tm€vpm)kb  pWntif  to  iheir  eiiMowliy 
tto  Jvd|aieiit  aad  c^keeiitioii  in  tliia  eauae  AouM  Mt 
bo  iM.«rido^  dQ  die  grauiid  tlmt  the  clwifeaifaa  rf 
jiiltWiiimlitr-^  tlM  auno  purpbrti  l6  bo  eMoi«d 

Mt  M  in  (b»  it|1tof  tbo  cavao  wbMOMilbitarid 
«onMM  wta  ipvfni  «r  W  oMoition  of  HmT*** 

■'  '   "'"'t-fhiiiiiil 


*  X 


FAT! 


«r  At. 


\ 


IMmi  WM  oteliMd  ftoorMoi  by  ti«wi,  •nA  oir  the 
pmm^  tiMl  the  Mid  Philenon  Willhim  Sqaltee  wu 
■ol  eempetent  to  execute  •  eo(Aovit )  that  the  mW 
jjiwiftwiTrn  wet  obuined  wHheot  the  intenrentioB  of 
•B  ittomey  of  tbe  eourt,  but  wm  drawn  up  ind  the 
tOiai  thereoCiopefiiitended  by  »  peteon  who  wmt 
\iot  an  •n^k  <^  *  ^^^  ^  *^  attorney,  or  eon. 
n^l^  with^HftiHiiey }  and  on  grounds  in  the  aA- 
davita  and  ipQS^Ied.  And  why  inch  proceedingt 
ihoidd  not  he  let  atide  with  coeta,  and  in  the  mean- 

Hbw be  itayed.   -'      ■  '■''."'■  ■■■■'"^■./,, 

Thli  rule  wae  returnable  on  the  lail  day  efutntf 
tad  wat  by  content  of  partiot  enlarged  and  made 
ratnmable  before  the  Judgp  in  cfciamber*,  and  accord- 
ingly  came  on  to  be  argued  before  Ar.  Juetice  SuUivatt 
in  chambere  on  Friday  the  6th  of  December,  initant, 
#h^  Jlr.  John  Duggan  ahewed  cause  againM  the  . 
rale,  and  Mr.  MacNab  wat  heard  in  reply.    Mr. 
JoHiee  SuUivan  took  time  tO:  oonaider  the  cape,  and 
now  gave  judgment.  »^ 

SVLL^AH,  J.— The  proceedingt  in  thit  case  art 
iapeaehed  on  the  ground  of  irregularitiet  j  and  te- 
Mdly,  en  groonda  allboting  the  meritt.  The  firat 
invgidBriiy  <*oniplained  of  it  in  the  ttyle  of  the  coft. 
fbnioK  ef  jodgnent,  which  on  examination  I  ind  to 
h*llB»>-^Tho«aa  Pateraon,  plaintiff  V,  PhUema 
miiiaa  Sqo&Ma  fc  WiUian  Squiiea,  deihndanta.'*  H 
tiidiiii  thai  «  aofluao&a  hid  been  iwued  praviegily 
la^HM^dHtN  MfWMrilt^iii  whiel>  thm  naaMaeflh* 
fmtmmmfm^^t^  Mrf  the4aiciiii^i»»t 


j>>' 


"/n 


f  ■ 


<■* 


^'4 


%i 


Jp^ 


,*.*  '^V 


0kmi^itm  «iiii^  «MiilMI  li  <lMlwv«i««ii#it 


it  M^MiliMi  of  Um  ideiilitr  oTlte  pwiM  wM  iifiti 

^teft-tHittfUia  th«  Miiii  ttwiMiB  UitiM  M|M»filb 
4lM}iidpihMil  wobW  Imv«  Immi  i0pilw,  cv^  if  Ikt 
BiiMnyir  iMid  been  oumIi  aoM  JbfiMM  tnd  d«lte<iM 
llMiiiAthajpfMMitcMS.  IiiUMe««QrFlirker,PiMie 

•pd  GompMjr  V.  Rot|(Nte,tU.a  Q*  B.  Ba^fliH  : 
114  it  Wt  held  tUl  •vM  «ke  tdoplioii  «f  the  mum  - 
of '« tradiiif  Arm  in  •  cdgnovit  could  tot  be  ol^eoled  . 
ttbf  Ibe  defeodeoti.    In  the  pvoteoleeie*  the  f9^ 

jmi  k  foterad  io  the  true  nanei  of  the  pertieef  hm^ 
in  the  AnI  piece,  I  ooneeive  the  deAoieBey  ie  ■pelling 
'»  ■m  eiieh  ei  to  alter  the  eounds  ef  the  woAdi  «it» 
ipalt,  eo  ea  to  aaulead  aey^me  aa  t<i  the  tnie  naanoa  | 
•a^aMltfaver,  it eeenia  to  am  dear  that  even  if  life 
MBineriiad  bdei^Wre  eeptiaeted  is  the  apdhar-^ 
i^M#B»  if  W.  or  Wm.  M.beeB  put  le  the  pleM  ef 
Wttliaait  or  Phil*-  for  Philemon;  the  defendaeta  iMold 
Ml  he  haaid  la  ehjiiot*  in  ihe  faoe  of  their  owe  im. 
ibflakilif  eel  to  Mng  enj  wiil  of  error,  ordeaay^ 
Ihitglo  p^eyaat  ordalef  the  ptaiatift  ypdfieet  md 


'•'\\f' 


iTIm  tmh  nh^wtHim-h  ia  le  ihe  waetV  ieteaipai 

ailawwiy  ia Jhe  tikiof  el  Ihe  eevMtii^ 

■ipdawii  ea  th»,feit  <l>#ibi  deftndaai  tkm 

'aBB[FfMaaepBp(iwwe*jewj',e^PB^y'^w^^a"'%  ^^b  '.^pp^^^ 


whrwmmmm' 


'WIf  AL. 


I,  \ 


i|p#  ll^t  ipr.  JP^fl^^vvM  refiiMd  to  oomaieiMtd 
t  mH  agiiMl  tliedalNMUntt ;  tiiH  •  writ  of  fumraon* 
WM  •ntonllr  tiled  •«<  b«  not  •ervwl  j  and  thtt  it 
WM  vpoo  bif  idvic^ilh*  procMding  wii  t«h«n  j  and 
that  he;  It  the  re^  of  ih«  pltiniiff,  ectgeny  filled  • 
op  the  cognovit  #i*  Wf  fi«tae  printed  on  thu  bMkf-- 
•ad  thet «  oognoyit  #it  executed,  einiorwd  with  W»  ' 
oimn^.    Toth^iitiifeplied,thitthecogn6vite9tutllr, 
ex^ate4' wai,  m  ■ppetri  by  the  hindwritmg,  ectuijly  ^» 
fiHe^dp  by  Ofoige  Derby,  the ,pl»intiff?f  clerk,  u^    ''■ 
%^Ji  Qiideretend  not  to  be  denied  in  the  efiuroeirt^  ' 
Jirt  Dwg^  ityhig  lhi»  he  mp^^  twp  bltirts 
cognovits  hid  been  t«k6h  (roro  We  ofi^e,  ind^l    ^ 
tbe.one  •ctuilly^«|iied  We  copiW  frop  <he  otl^en. 
I  fhould  have  liltid  tq:'htve  thii  mj^ter  moi^  letie- 
fcctorily  explained  5  but^ttie  objecti^  ml  to  handwri- 
ting  Do>  having  ariien  till  *he  argameht;  I  could  not    ^ 
found  any  judgment  cm  the  want'of  an  i^xplanation^ 

Which,  if  an  dpporttin|ty  had  been  givep,  might  haw 
periMipi  be«B  |Btiifac|orilyaffoWed>  particularly  a«i^^ 

ha4  noevideii^  of  the  identity  of  the  handwriting.^  ' 
-    |at&eeaafofTh<nDpiMi  V.  Zwioh,  1  U.C.  R.8S8, 
my  bratbfr  McLekn,  (dtting  in  the^  Fmotice  Cow!l,- 
heW,  that  when  after  action  brought  a  confeamon  rf  .. 
j^lpBint  iw  pi«peM  hy  theplaindff^i  attorney  a^^^ 

iit'ttf  the  ptolbtiff,  if  kit  f«q«e■^  wiOi  a  Wankfct 
Ihi  wmWr  wkieh  tie  eonfiMaioB  waato  be  g|ytn, 
«id  the  MM  #M  iWad  tip  by  the  pWntlt;  and  lh» 

^^fff^fy  ;ii»>Myef  ii#<iltfk» being  1^^    thntvftw^ 


4,  A  ,  f^ 


fc'.n.t  •■ 


m;, 


'  s^ 


/ 


f. 


tt'i 


"W 


^iii^ln  CUrktcm  y.  MiUibS  «•<?•  !*••**« 

b«U  by  the  bte  Mr.  Jinlli^  imm^  t|i»Uf  I,  MlgiK^ 

be  pr«p«r«(l  by  tn  mttornef ,  Intf^h^  n«ii^  «»4flitl< 

•t  Um  Uom  c^  th«  tzMulimu  U  it  4  vnP^Mi  «^ilr 

plMince  with  tho  rule,  «lthoi#^  tb«  flfffmHiii  b  tAMi- 

wtfiit  execiit«a  in  the  platotiff^t  9fim^,  hfvm^'^ 

the  etlpmey  ie  nol  pteeenl*,  -         ?1 

Theee  eMee  htvd»  I  beUev%  been  eccapled  M  kw 

mr  iinoe,  and  I  wn  nMhU  to  diMuiiPiiih.  Hum 
ftwD  the  praeent  ca«e  {  though  If  I  hi4  to(M4e  tbt 

point  in  the  IrM  initano*,.!  •hoMld  h»v«  W««ti* 
before  I  came  to  tha  iMne  coatDhnHNi.  .  ^ 

It  hM  bfeo  •  reproach  to  the  )Rn|M  1*W  thai,  with 

the  exertion  of  the  autute  Mevehaat,  ao  jmilraiiipBti 
however  aolemn  or  ttiui«oatiooei}»  i»  iiiftotoiH  l», 
prevent  the  nece«Mty  of  aaoit  atUw.  In  i^cmw»f 
the  cognovit  in  the  fiiv^inilaQOO  hw  b(N}»  mi4i  l»  • 
nwhitiKle  of  eaaea  to  a«pply  thftl  dofiff*em7 !  "^  ^ 
•tine  tiiM  U  eertain^  plaaaa  g^pit  powttfi  «C  op|^. 
ioi  tiia  fiatid  III  Iho  hawla  of  t|M»  pl^ilfc^W^  P«# 
nat  whioh.  nothiH  riioit,oCaehiMnvl«ilv!>««ll^fM 

pfiaa»«»of  at  eiiWff  tbi  Wrt»  <>f  •^•P^^^^ 
i^b»iMiili4r^wiM  oiivei  Of  inomej  f«Mb| 

#taii,  Jif  In  i^wiiyiili  ilifaifopWw  fl^  WW^M 


f 

\-^- 


^: 


1st, 


■  '  ^  '  t  "  ^ 

itfl  iMltttiMiit  In  ib#  Wh^  of  imerMHiA  |t«n<tai| 

iM  llm  itiiuiiimmi  I  iMiiiAM^r  «*n  '^  tiMMftena  hnw 

«B  %lMAi^^iii  be  ttiidiB  4iiM«v«ttMe  fbr  Aitid  w 

'  gmt^JiMt  hf  •thkmlt»  txWWfttied  Inhia,  iImvVMi^ 

dilMM)|iitffft .  Th*  rtie,  icccrtliii  to  ih*  wtd v#t^ 

leetrlnf  e^itiilli  cd^ti  to  »tiohwyi,  but  1  cannot  i^ 
Hil  «i«  pliintilhi  ittornay  Hm  not  cotnplted  wWi 
iM  tttW)  '^  '|>rw«i4t  «ae,  b'oi»wv«r,  of  tlleied  in.. 
iliKy  Hi^etrtbtyM^ndintt,  nnd  of  iropntod  ft^a« 
gnd  frnpedlti^n  ind  fHtSmidntion  on  tho  partjof  tbe 
ifMtttilr;  tibWi  an  lAnirtbl©  ilWittrttlon  of  wo  pro. 
pmf  6f  a  pfa^eo,  thrt. attorney  §  ihoiild  alwaya  b$ 
^M#Mlt  #ben  cofnovita  endonad  with  their  namea 
•H^KMoted }  indwd,  on  the  pnrt  of  the  plaintiff  ita 
^  eiie»^iilnk  eognotit  ondoraed  with  the  nam* 
iri^liW^tMnK  Attorney^  in  writing,  ik  produced,  cot»- 
|M|  (tdm  the  poaaeaaicm  of  the  defendant,  and  aaid  to 
to  Mftri^  to.  by  him  on  the  occaaion  of  aigning  *• 
^a^^m.  in  the  pveaent  «rae,  aa  a  teat  efthe^orre^ 
i^  of  Ihe  ittiftrnm«**  be  iina  about,  to  ai|n--f^^ 
eirtittiilane*,  witho«  itt|<»na!Son,  ^dd  lead  moiW 

ll^p^^llial'  the  tnry  i^itbenalble  prntflice  of  tm- 
tm^i^blnbb  oognoVllg,  'endorted  by  altomeya,  fc^ 
iinfltf|idae  if  th«lf  being  ti«ed  aa  nA^wnW  «'  ^ 
mtm'ikifkiA^tfttim  «« tliii|irtWilr«iacon^l«^ 

*  "  '  willilM  ftilnnf  tonkrt,  ia  Hp^ 


of  dbftmioB 


mna 


>  ^1 


%■ 


CUHMHIM  B1M|MHI« 


nilMBM  W^MB  flaiiirnOdtPimi  tiMt  ^  km  m 
WioolltcUoa  of  iMviof  ligaod  tlio  o<VPio>vil,  aid  (iMt 
1m  did  Bot  boMMM  awtra  oC  iMvfaig  jipMd  H  imtfl 

ikitm  wti  Mfor  any  Mttlononi  of  aeooiuiti  botwaa 
Ibo  pbiniiff  aad  Um  (tho  defeo<iaRt) }  and  itMi  ka 
doaa  MM  bdiovo  thai  ho  owea  tho  plaiotiff  a  turn 
OKOoediog 2ft/.;  and  that  tho pUinUfSook  adraoliit 
of  hia  uofortunato  situatioQ  and  atata  of  oMod,  fi^  tha 
^rpoao  of  dofraodini  him.  Thon  hia  wilb,  CbtttoMa 
Squiroa,  aweam,  that  (ho  plaintif  oamo  to  thoir  howa 
OB  the6thof  Novoinbor,tlioday  hoA>ra  tho  cooteaioa 
#aa  ii|nad,aod  infonnod  hor  that  hor  hoahand  oavod 
%  |af|a  amount  of  oymoy  to  hia  oraditoia  in  TorontOi 
frho  woiild  oatiaa  hor  hnahaad'a  foodt  to  ho  aeiaod, 
aod  that  aho  would  be  thromrinto  tho  atraet;.lMt 
thatif  her  hoaband  would  lig^  an  artido  in  favour  af 
him  (th«  plaintilT),  he  would  lal.tho  eraditoia  to  fiva 
tine :  that  hor  b uaband  waa  at  the  time  qtniu  mmmt 
aad  ineaiiablo  of  tiaptaoting  byaiiioaa)  but  that  the 

ilipi  the  articlo  j^and  that  aha  waa  penmulod  to  ad«iaa 
ItM-lraibiBd  to  iiga  the  article  i  and  that  plaiatiff  left 
allr.  WyUiOthia  hfoOior-io-laW)  in  tho  hooaa  till  the 
'•■tt  daf,  tat  the  f^rpoae  of  paaowrini  her  hwhiiiid'a 
4|0«tBre.  And  ahe  aaya  Author,  that  itoeo  the 
iliipmvof  tho  faodat.'Qeofia  Darbj,  wJio  i»itoaaaid 
l|l*,04fM»vit,  coBftmJ  to  her  thiUbt^HiMr  Hat  h«r 
mot  in  1 


*  ^^^^  ••^PBp^^pF .  ^UmmWwnmf  WN^^   4|PijlR|^  ;■  apP^*^* 


-K.t.j,i 


■Sft'»'" 


lOTAfc. 


itt 


Ml  Ifill),  WTMllIf  (MpM»  to  Hm  •*c|,  k«t  Mt 
•a  tpMkiaf  oT  iIm  iNm  idmnimi  dtyi,  ilHt  •boot 
Mi  illU  liMi  of  igiai^  tli^Hin^vit,  m4  for  mm^. 
iMi  Mmw  Md  allomMd^  th«  deiMa^ 
WiBbm  Squint,  was  iimne^niK  \m  bM  rigfit  itffaui,. . 
Md  WM  ifiMp^li  af  tmoMCtiiif  buniMM.     Williiin  ». 
SqpniiM,  IIm  ofiMH^dtftadMt,  whatigaod  the  eapmH^ 
-Md  whoM  aAdavit  is  praduMd  by  ikm  dedmdmt^    ' 
manmjt  myi  not  t  ifMd  m  to  the^Ucged  imMitf  ^ 
Md  II  it  10  b*  rtfBombotod,  that  not  om  oT  Ihon 
-  depoMwtt  tIatM  any  mmtf  or  qrmptbm  at  htmnHf^ 
.  Off  ■oeoiuittin  toy  way  for  the  illeied  intMo  ptttoiii 
btiai  ptwiUled,  o^Miiblf'to  oorry  M  butineto,  tr* 
UbI  at  wltot  WM  Mated  In  tha  ar|iiiiieol«~4hal  tha' 
defaadint  PhitaaiM  waa  or  wta  ineraly  «fidi«litf  ib< 
MakMf»  or  thai  wial  Iha^^  laoM  to  aOoga  It  or  fit 
Ml  iMapaoily  for  budaott,  aritiiig  flroa  au<awio 
diinkiag.^ 

Thtt  pkiMliff  bioweU;  alkor  thoiring,  tb^iugk  uilit. 
IJAKiHilj  y  iIm  MMra  of  hit  btnlneta  itantactioJM 
with  tiM  deiMMl%  •aroafav'dwt  afthough' FhiloniM 
WiKaM  Squliea  hat^  wHIm  tha  last  toe  niMlht 
apMtkMt  aaad  inttuMtiag  liquart,  that  he  hot  hoM 
and  hi'of  a  peifoellf  MM  taind,  md  quite  codipataol 
to  IfBMiol  buiinott  f  in  papof  of  which)  he  mm»M' 
laJiiiiiMavit  twb  Idtton  ftwi  tha  dtfiMdanl^  dated 
OMahir  lOih;  |8IM»»  whjibh  ihaw  thift  Mlbat  tinier. 
PhilaiMB  SquifM  wm  conducting  hit  butiMtt  aHifc   ' 


t"i 


''I 


ZdNo«-b.r  M.  1890.  whteh  7«-;^.,^, 

NArrtM  <»  8q«lf-  hi«f«lf  for  l»fom..U«.,  ,«a  *.»■ 
hli_«  .rr«d  by  Ih.  ptolnW.  oo«.«l-«.  Wff 

to  Squirw'"  i««»«"T-  .,    .    .    .  «|,(IL_« 

Wintam  Squi™.,  th.  eo-d«fcnd..»  of  ^mnHm 

h,Mk  BOirtlowxl.  •ftat  Mphlnll  *•  w""  "^_T 
iicti^.  -pon  whloh  tto  dj*.  •""•  •?•" S« 
««riT  1.  «h.  per(k«  «iil«y  of  «»'•■»•»  l**^^  '■*  " 
^  dtor  th.  Urn.  of -f»l.«  A.  ~*«^'/ "^  "  *r 

p.*«  «»a.™i.»diH  of  i*"««<»  •■ «» *•  ";^,!; 

uC^-«'«<'  *."«"-»'"•  ■•'••''*.'"°i":;i 

V,  tt!.  dofondont.  »  to  th.  hJ.o«.  «w.n,  to  th. 
5^.df ,  h.  -r*  h.  th«.  «».»« to  --'  *^ 
r  pUtatlff  h.d  IP.  Jl  th.  r»d.--M  «••  ""J^ 

Uitatt  oomini  to  him  of  rtort  8W.  _   ^^ 

G^orp  D«by,th.  witnMi  to  th.  eopiojrtt,  nr«rt 
«,h.  «.c«tlo»-4o  H.  h.vtog  b^»  «•««  o«^ 
wpluMd  to  th.  drf«id.«t^-to  th.  pwfeot  «*<«» 

,|„^rifc  H.dio>.iio«h«  ••"«»'«.  <^"««* 
i;^M«l,o.1h.e<««iy>'«"^"«*«^ 


WHy 
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thit  ftt  «•  liiM  or  iCiitiii  ikB  mifimk 
IPIliltaMMi  SquifM  tuminumd  with  him  sh^ut  U,  hawil  • 
ll  fmd,  uul  had  a  AUl  ami  p«r(«ct  kiiorwle«lg«  ot  In 
•0«irafaii  tod  tiMt  h«  wu  quUa  lohsr  iiaM,  aai 
•tpahki  oTlrwinctiiif  buitoMMi|  ud  th«i  m  lb«  lli 
•ttd  7Ui  of  November  h«  «w  him  treiMMoting  hMgimwi 
frHh  weteni  penons — remivinf  monry  and  i^iriaf 
Ofdbra  Mid  rapeipta }  and  that  whoa  tpeaking  ot  lh« 
MfMirit,  and  beforo  he  aifn«d  it,  he  produced  • 
blank  oofQovit,  attached  to  the  aflMaTit,  endora^d  bj 
Ifr.  McNab  aa  plaintiff't  attorney,  and  compared  th« 
Ibnn  of  the  blank  with  the  one  he  waa  about  to  aiga, 
•nd  throughout  the  tAnnctioa  acted  with  every  9U9 
tUuA  precaution* 

Tlien  Daniol  Moore,  the  medical  itudenf,  who,  oa 
the  part  of  the  defendtiit,  ewore  that  he  taw  Pllilemoa 
8q(gM  on  the  6th  dty  of  November,  iimI  thftt  hf 
wm  not  in  hia  opinion  In  poaieMJon  of  a  fuAcienA 
•BMMint  of  reaaon  to  enable  him  to  tranaact  any  buni- 
Uttm,  aftorwarda,  when  called  on  by  the  plaintii^ 
iirMra  that  be  taw  Pbikranon  Squirea  on  the  morning 
of  the  7th  day  of  November,  and  that  he  woi  then 
perfectly  lane  and  fit  for  and  capable  of  traoaacting 
any  kind  of  bunnem.  ^ 

I  obaerve,  in  the  6m  dT  thete  affidaviti,  the  worda 
**tmd  eleventh**  cancelled;  and  before  ieeing  thf 
ieoond  affidavit  of  Moore,  I  aappoaed  they  were  m 
flraok  out  beeauae  the  deponent  had  not  aeen  Squiraa 
JiJM  9tmniht  <be  day  of  >igning  the  cognovit.    Tip 


t: 
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two  affidavila,  taken  together,  have  all  the  appeal* 
i«Q0  oC  •  ditingeaiioiMi  mppwaiioa  of  inpeflaat 


tl 
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«t*«4iMy«rm 


01  tiMI  ••^•••^  " 

lopMiiMor 


.    I 


•MeiiU>n  in  thit  kind  of  U-tioiony  on  ^  |«»«w  « 

....11  iff  i^  •^!irJZ!LIiJ^^ 

,1^  •  iliiot  to  lit  lo«*^  «»' <»  ■'•■'^ '•''^^ 
ll^  that  in  *!•«»• «»»  do*"****"**-  "•^^TJlTT 

.^^t^of  Moof.  ovHooW  wh.1  tlia  witn^. 
«H*d  bnv  P~-4  or  w-  willing  ^  -^V^;^^ 
,lM„|d  •ptnk  of  th*  7Ui  tl  nil  i  for  if  1  wot*  to  tiM 
^  Ike  tfidnrif  produced  in  thii  owe  ••  dmwniip 

Ik.  dfdINif  of  thit  one,  I  do  not  know  whrt  wtoct 
wjHPoo   pu»  J,y  kB^  rtMrt  to  be  <kU»,  wkidi  • 


fiiM  maikH  *•  ••*■ 


527tiiaM«^  *•  »w««  *"'>"  f"**^  •• 


hi  Ak 


to  Ik*  iik«  •&k»t  I 

_  1 1  and  DMbl  YftbmmT 

km  SqtiifM,  Addphwi  MlM 

•Ibr  Mi<i  tbout  th«  lioM  oT  iigninff  ^  MfiMVil,  Mi 
it  ilMNiiHiig  intiroai*  Myim>i»P»  witli  kiai,  m4 
•^portimitf  of  knowing  f  h«  fkoti. 

I  katt  now  to  ffenwrk  vpon  what  I  thoald  lathat 
ptaa  by  witkout  noci«0— namaly,  MrUin  allcgattont 
kl  •»  aOdavit  pradmsod  by  tka  defeiwIiKt,  awora  bf 
a  eiMiiciMMion«r  oCtho  Coyrtflfi^iMim^a  B«nok  (Mr^ 
Riduird  fancy )«  Conoeminf  an  aOdavIt  mailo  befert 
kim  cm  thla  eavaa,  of  Hiram  Bedlbrd,  tka  cn^rtfc 
tkmtr  awatn,  ibat  at  tbe  tioia  Bcdfbni  waa  MpT 
k0  WM,  aa  Ika  commiMioMr  vftUy  beliavea,  umlar 
A«  iaiuenc«  of  liquor  {  and  that  had  it  not  baaa  Urn 
•Moment  of  Mr.  Buma,  tine  dark  of  Mr.  J.t>ii||a% 
la  tha  afleet  that  ha  wa*  obliged  to  awear  all  pefioai 
aibffing  to  depoaa  to  aflkkytta,  that  h«  would  not  ha^a 
•worn  Bwiford ;  and  that  ha  (the  eommiaaioner)  varily 
baiia?ea  that  tho  laid  Badford  did  not  nnderatand  tha 
aoatanta  of  the  affidavit.  If  it  be  true  that  hlf.  Buma 
a««r  made  nich  a  atatement,  it  ia  difficult  to  eonoetva 
Ikai  any  man  who  dould  procura  tbe  recommenda- 
iaM  aeceaaary  to  oauaa  hia  appointment  aa  a  oooei* 
mirtnnrr  for  taking  afldavita,  eould  ba  ao  atrangelj 
lat  of  hii  duty,  and  of  tka 


-Unacai 


nIaiBBity  of  an  oath,  aa  to  think,  upon  the  repreaaa 
Hiiaii  of  mt  attoniay*B  dark,  thai  ba  waa  obligad  to 


tMHitMi  by  i«tc«ic»ti<m  from  «id6rtl»wHii|.   .Mr. 
Bm  de«iei  lb*  iiitoxwmlkHi  of  the  witneii,  tnd  Ibe 

4rf  ««»k  oo«-q««»ce  to  the  e«e  ^»»»^^*»TJ; 
teMUof  troth,  hut  tb««  can  be  no  doubt  of  lie 
y^Mtj  of  the  ttmfmmonm>»  proceeding,  etee 
vpoa  hw  own  ■tatement.  ?    ^ ;     ___        . 

An  legnidt  this  nlleged  ground  of  ^^J^^^ 
4elMtnc  PhUenion  8qui«.,  I  tnke  it  thnt  the  wit- 
,1-—  on  We  pert  mu^t  be  undeniood  u  depwliig  to 
Hie  exi«tence  of  what  ii  oommonly  undeWood  by  the 
«trm  -  iM•nlty/^  Theee  depe-itiont  Virould  be  veiy 
«iintiefcctocy>ren  if  thegr  tlood  uncontmdicted.    If 

^  defendant  wiahea  to  aeT  aiide  the  proceeding  ow 
Ihe  ground  of  intoxication,  whether  continued  or 
oecaaional,  and  editing  at  the  time  or«gnlng  the 
^ognofit.  iuch  ia  not  the  caae  made  out  by  hie^t- 
ueaaeat  they  So  not  my  he  waa  '^^^^% 
yjbontm^  under  derangement  from  the  •fl«<^^ 
immDcatioD.  It  atrikea  me  that  there  ia  a  atudied 
«,raikm  of  the  queatlen  at  to  the  cauae  and  nature 

ef  Ae  alleged  inaanHy,  which  diaentitlea  the  defon. 
danfaeaaetocn^t.  U  ia  not  ahow«  #hen  orhow 
he  became  ineane  j  when  or  how,  «  if  he  liJftj^ff 
^ffP-^ng  buaineaa^  or  when  or  hdw  he  reeof  eied  j 
mtd  i^ouHM,  but  thli*;ihdl  they  haw  fataggeiatod 
eocaalonriinebriatio«  into  inaanity,witf  that  thia  bat 

^      bOT^A^friininxfl^woieuaawa^^i^ 


^riidH  ftmihe  Swf«Wha»«lobedirti«^ 
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•iMwni  t»  lefiir  lo  tb* time •f  ligDiiif  tbe eognovMt 
•ad  ft«i9  •  further  MBwiMMMM  that  tkk  co«M  •« 
ktflMdb  oat  in  evidence.' 

TIm  mneiwii  ■flUarllii  fmidiieed  by  the  plelotlff 
depoee  eol  only  to  the  Mnity  of  mind  of  the  deien- 
Btnt  Philemon  Sqidieei^biit  they  ditokMe  the  pietence 
for  a  oontrary  iiippoiitiOB,  in  hit  hahitfc  of  ietoxioatiaD } 
aad  they  farther  dwplaee  the  notion  that  he  waahip 
looucated  at  the  time  of  nining  the  cognovit,  by  de- 
podag  to  hie  lobriety  and  lanlty  of  mind  then.  If 
thft  defendint'i  oaee  were  etrongly  end  coaeifleotly 
■wde  oat,  I  thould  heve  declined  paMing  judgaft^ 
ell  mch  a  quefUoa ;  Ibr  then  there  would  amp^y  be 
H  conflict  of  teitimony,  and  I :  abould  have  preyed 
the  court  to  relieve  me  from  ft  duty  which  doea  not 
belong  to  me  aia  Judge  in  chambers,  ui|lMe  through' 
the  GonMat  of  partiii ;  but  Ui  my  apprebennoa,  the 
aaae  of  the  defendant  k  weakly  ^d  evaaively  eu»> . 
tiined— and  on  thia  ground  it  m  met  by  etideaee 
.comparatively  irreainibleti ;  .-;-^-..  -.--^'V  ^^f^] 

Aa  regarda  the  ground  alleged  of  fraud  iad  W^\ 
0Mfl  flwl  the  defendant  Pbileroon  Squirea  iwear. 
ihg  tiMik  dkere  waa  never  any  settlement  of  accevata 
aona  to  between  the  pUuntiflf  and"  AtiuMe//,  Philemoai 
fHli  thai  h*  verily  beUevea  he  ia  not  indebted  t»  th« 
plaivliff  in  a  aum  exceedii|g  twenty-five  pounda)  he 

Si'IMer  that  the  plaintiir  took  advanfage  of  Him^ 
the  expreai  purpoae  ei  oafiaing  him  to  make  teit 
liable  for  an  imhvidual  debt  of  de^eaent*»inf 
(Wiliin  S^iea)  tolheotherddbiMlaniiB  thhi  cnuM.* 
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Chtflottl  Squill,  Ae  wife  of  PhamBon  8qi^ 
jMt  ll»t  the  WM  Indoc^l  to  pwwiwle  her  l«MiM« 
JTLn  the  trticto,  on  ilio  pWntir.  -ft«««^ 
^Tuib«ia*i  othor  cfoditoft  would  ••i«a  tho  food^ 
^  n^  hi.  promii^  thml  he  would  get  lime  fi<n 
Ihe  other  ciediton,  end  go  .ecurity  to  them.       ^ 
Chetle.  Brown  -wenr.  tht  WilUem  ^^^^^^ 
^  the  defendent.,  purcheted  fiom  Topping  &  Brow* 
««!»,  with  which  he  commenced  bwnei.  on  me 
C^unt/in  the  .pring  of  1850  ;  th^e  I^^ 
tiff  \»  nn  endorwr  on  hi.  note.,  which  ^  not  U. 
^due ,  that  the  pLintiff  i.  «» •"f^/**' T^ 
ddhndnnt,  for  the  good,  obleined  m.  .fofe«id.  to  |h« 

mmount  of  170/.  Md  upward..  ^.-r-UfiM 

-    wim«n  Squire.  «y.  that  he  nnd  the  other  defe^ 

dmrt  oerried  ou  bu«ne«  m  iener.1  ^^^^^ 
«rtiiendup,  (rom  1846  until  the  n>ni^;  «f  »««^-^ 
5;n!Z  aU  th.t  time  they  h.d  deriing.  with  the 
irfiauOffjliii  there  never  hn.  been  a  wtUem«jt| 
Z,  in  the  n»ri«g  of  1860  the  partner.hip  wm  ^ 
«1^  and  deponent  commenced  bu«ne«  on  W« 
Recount,  and  plaintiif  e"^"^"""!^^^^ 
«^  given  by  deponent  for  the  good,  with  wWd^ 
JTie  w^mmenced  b««ne»--r^ich  bu«ne«  c^^ 
nned  only  for  twimonth»-when  deponent  •p^^ 

«  the  advice  of  plaintiff,  entered  into  V^^«^ 
iglth  Wa  fether  J  that  the  plaintiff  applied  to  deponent 

fef aeMfitf againrt hi. liabiliti^  ••  endoieer fofde- 
yi^aat,  aid  for  a  «dBcient  ^^-^^ff;;^^ 
itidhltefimBd  due  trlween  djjfondant  and  g*^* 
S^tlw  jrfaintiff  ■tnted  that  the  matter  couM  hi  t^ 
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^mhtdng  thai  lie  mired  ptaiatiff  en  amount  miAeleiit 
«o  eotrer  Mid  fiUlntiff't  elnm  againtt  the  partnenhip, 
and  alio  hia  aadonationa  for  deponent ;  that  he  aigned 
tl^  eoaiaafion  that  hia  ftither ;  that  upon  a  aettle- 
aent  he  Terily  helievea  that  the  (Ufendantt  would 
not  be  found  inidebted  lo^ai«<if  ift  •  wminatdmg 

The  plaintiilf;  »>>lliiitiWiliiltiluuiitnt%  ywdycii 
%B  followiBg  affidavita.      '  ^ 

lat.  The  plaintiff^a  own  affidavit :  that  the  defon^ 
danta,  in  1846,  entered  into  partlerahip  and  carried 
OA  buaneaa,  fint  at  Streettville,  afterwarda  at  Nor- 
Tal,  eontinuing  in  partnerthip  at  befbre ;  that  plaift. 
tiff  aupplied  them  with  goodii»  aiid  became  their 
•wjurity  for  large  amouifta;  that  there  ia  now  do^ 
Mri'dNi^nf  ilpob  ffctMi  Ibr  aucli  gooda>nd  for  ae^^ 
Itoa,  whieh  plaintiff  mint  payi  the  full  amount  of  the 
iognovit ;  h«|  deniee  coUuiion  with  William  Squireai 
•nd  Bweara  that  previoualy  to  the  liiining  the  confer 
lion  be  met  .the  defendnnta,  and  tottM  over  with 
^diem  the  amount  due*  7 

Wttliam  Wftlie.Bweara  that  he  is  well  acquainted 
•Vlith  the  atate  of  the  booU  of  the  plaintiff,  aa  he  had 
the  Adl  managen^ent  thereof  for  the  greater  part  of  thd 
HflM  during  whioh  the  account  between  the  plaintiff 
tM  defeodanta  was  ranninf,  and  ia  well  aware  thitt 
» liige  sum  of  money,  and  m  he  believed  the  amount 
Ibf  wMoh  the  oognovH  wtis  give(^  an(i\  which  WM 
ngr—diipoa  bptwecn  the  partJee  pteviouriy,  is  jmily 
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Jacob  Biihop  wwfmn  thtt  h«  hM  fr«r»««<iy  «•• 
vened  with  defondanto  tineo  ihe  goodi  bavti  bMB 
ttikM  in  execution,  ind  that  WiUiam  Sqirirw  toW 
him  thnt  the  amount  for  which  th^  coftfeaaioii  wm 
tik«o  waa  jurtly  d»e  from  deftndanta  to  plaintilT. 
I  John  Hyde  aweare  that  inj  September  laat  PhiW 
wm  Squiroa  applied  to  him  tor  an  advance  to  tht 
dofendanta  of  W/.,  and  afterVaida  of  12i.  10<t  <kL, 
which  he  did  upon  theaecurity  of  the  plaintiff— who 
Itid  he  became  aecurity  hoping  to  induce  the  defen- 
diBtatogivehimaacunty  foralaipqtmmintitf  w^ 

■m  Aiy  were  indebted  to  him.  a-  ^  v  -   « 

^     .  WiUiam  Squirea  aweara  that  he  and  the  other  d»- 
ibndant,  Philemon  Squirea,  were  well  aware  of  what 
they  wore  doing  when  they  aigned  the  confeaaion  of 
jiMtgment4  that  the  amount  for  which  it  waa  tsluMl 
M  been  apoken  of  for  aome  time  pieviCifc  to  Om 
Milling,  and  aetUed  on  between  all  the  above  pwtiea, 
Kad  perfectly  underttood  by  PhUemon  Squirea,  that 
lh«  plaintiff  had  mainly  aupported  the  defendanla^ii 
^iiea»  aince  they  commenced  in  Streetaville,  whero 
they  continued  partnera  for  aome  yeartj  thaVaaid 
eoofeaiion  waa  taken  not  only  foe  the  amount  due 
bty  defendanta  ^  pUlntiffa,  but  alao  for  the  nmimnt 
1^  w|»eh  the  plaintiff  had  beoomejiiable  to  pty  for 
defeodanti,  m  oudoraed  on  their  pa^r,  and  aa  aeciw 
Biiy  for  them,  and  that  th^  cognovit  is  taken  for  no 
pMie ;  be  further  aweara  fhat  he  never  intended  to 
^l^^^lhatbutd^  wi8*ie  tothe  pl«iii6ff;^birtdnly 
A^t^if  pjaintiff  got  rii  tb»  gooda,  aa  y|i  h»foye inr 
i^^,{b0n  woiiiid  be  8(b.  doe  him. 
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^Mr,  at  tcjMemon  Sqttiret'  •Adtvit,  I  etmiat 
ny  what  ha  meant  when  he  aaya  there  was  no  aet* 
iliiiient  of  ac()^unta  between  th«  |>laintilf  and  him- 
aalf,  the  deponent^-*or  when  he  aay«  that  he  believea 
he  ia  not  indebted  to  the  plaintiff  in  more  than  2!WL_ 
ThcTqiiieltion  ia  not' of  a  aettlement  between  th« 
plaintiff  and  the  deponent,  or  of  a  debt  due  by  him 
alone— but  of  a  debt  due  by  both  ;  Charles  Brown*a 
aAda^  ahowa  a  debt,  aololy  incurred  by  William 
Squirea,  to  the  i^mpunt  of  170/.,  ft  the  apring  of 
1850 ;  and  WUliam  Squirea,  in  the  affidavit  put  in 
by  him  at  that  tifkie,  ao  far  aa  he  can  be  at  all  de- 
pended upon,  shows  that  he  did^  for  two  monthay   , 
carry  on  buaineaaalone,  and  that  he  waa  applied  to 
for  aecurity  to  cover  the  plaintiffV  liabilities,  and  that 
the  d«findant$,l  suppoae  meaning  them  jointly,  did 
not  owd  the  plaintiff  more  than  30/.    Here  we  have 
t|ie  two  defendant  impea^ljiog  the  amount  of  tjiie 
^bt  in  their  own  affidavita—the  first  one  -atrictly 
meaning  nothing  to  alfect  thja  caa6,  and  the  second  ^ 
eontimdicted  by  the  deponent's  own^ftBdavit,  put  na 
afterwairda,  and  neither  inconsiateQt  wi^  the  wh(4||l^^ 
iUn  being  due  betw^  the  defendants,  or  with  thdr 
fcrmlng  in  a  cognovit  to  secure  what  waa  duehy    , 
heth  and  by  each,    ^uppoeing  a  aole  del>t  of  William 
ll|iiirea'  to  have  been  incurred  in  die  procurement 
ef  goods  during  the  short  timeln  the  spring  of  1850, 
when  be,  tlie  defendant  William  Squirea,  saya  he 
eatried  oa  bnaifljeaa  on  hie  own  account,  the  remaint 
of  which  goods.  Of 'the  proceeda  of'  them,  natuiajij^ 
ipoald  fo  into  the  partnenhip  bnaineia  of  the  two  de. « 
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in  whkAlhA  <l«f« 

j|plippoilfii  lh«  fcthef 

^        ^t^i^  would  be  »o  roMon 

Mi,  Wttliim  iN«iret  contrndieti  Mum^  Wi 

it.  pw^«c*(l  i*  ei**'  «<>«S  »  •*  •^ig!*  "*■ 

c«  oftio  WH^  i  •«»  Ihe  •ftdathof  P^llW 

g^^lfft  iii*f  bt  Wtib|Wber  coercive.  r 

•iiriie  pliMirh#,«Wi,»»»^«  ^o«Id  kite  <loiie,  fiWK 
d40«d  en  wiiwui^ W  •hown  tn  exict  ***f^^ij"* 
it  I  think  the  ddendnnti  knowingly  »nd  i|*tieedlf 
flgned  the  cognovit,  I  do  not  le^  tl^ere  it  Jjy  w4- 
d^  of  irapofitioil  npbh  them  of  either  tiltpim,^ 
^'f^Pffiwtof  either  bei^ 

•'■  SfBwirm     They  mny  hive  hid  it  in  their  mim- !♦ 
apfcit  or  delay  other  ci^iii«&1^ 

tkm  in  not  between  the  0km  ^^^^^^  •*{ 
tfi;  bill  becWM  hitt  ftiM^lh^defindnntn 

ad  fea(tidfcvfaK>e4  Ihat  tnm 

the  pu^iWe  inid  b«fiM«  sM, 

'  A^lnnntidfteienttoiliowiniM 

ti^  titHMct  bwiiiain  in  tbe  dder  deftn 

hrt  i*ok  upon  the  <w*^ 

putpf  !■  Of 
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Ao  defaidnhti,  by  iHii^  ^  •W**'  ^M»  «fc«r  •*• 
bwoi,  ni^d  CMino|«»  w»li»^«»*t  »«*f «•  «  <P^ 
fdaee  appewi  to  k«v»  iq^en^  <^ ' 
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If  tlM  iJiiliitttP  ihoria  not  hmm^  mwww  d^ 
UtUIMM  iiMJttffed  for  the  defendAiitt,  or  eithw  V 
them,  or  if  li  «•»  be  ihawii  with  wiy  oertwnty  th^ 
the  foin  for  which  the  eonftMioa  wti  tokwi  wm  i# 
Wided  to^hc  reduced,  upon  •  regulw  iccountini  b#^ 
iw«en  the  IMrtiee,  I  do  iwH  by  wy  mewiiwirfito 
«spiMi  m  opinion  MtintC  the  tiiMett  of  en  •pptt- 
wtkm  for  reiief,  on  either  ground*  A 

The  rule  for  letting  Mide  Ihe  proce»din|p  mm*  be 
dtoeherged  with  coflts.    '    r'^--^'-^'^'^^- %^:^'^''*"■^''''''■ 
&  tSIliibvit  WM  pwtly  dmwn  up  on  th«  i"}*""*^  ^J 
iilSSbriZ  to  fcrm  »  d^iiioo  of  aqoif'.  -«ity  or  ie- 


In  Ri  John  Wmlit  Ki»MOTT,PARtT  commrMi 
uvDBR  iwi  ExTRADimoii  Tbmatt  wwh  tub 


.^  ■■,**• 


^v. 


^..' 


•4k, 


'inififtni|»d«itfai 

gNNHIn  Of  r* 


•MDOM'eTfttelvldiefiiboiBg  i^portad  into  tte  MW,ie 


in 


la.  iWt  €•••  ftvixiVAJt,  J.,  r«in«rk«l  •!  mOM 
langib  «p<Mi  Um  tfo«t]r»  ui4  upMi  Um  ftotuto  of  i|m 
PtKMfi^M,  «im1  Ihe  law  oT  the  Uailtd  States,  pfeM^d 
te  tte  piirpfM  of  MiMtf  Um  miftaincy  to  tel  ia 
tb«  tiTCft  ami  dalentioa  of  portioa  Mouood  of  eon* 
■Htiag  oniMi  of  •  certain  ckM,  ea«Memted  ia  tlM 
tuatjr,  witkm  Ike  lerrUoHeool'one  oTtiM  oootiaetiaf 
pailiet,  and  flying  ftom  jvalioe  into  the  ether.  That 
irhiM  an  aocuaed  pefaon  iiraa  hroegbt  before  a  jodge 
br  jiwtice  of  the  peace,  in  the  naaner  poiated  ool  Mi 
Jhe  proTiacial  itatute  of  1849,  the  nagiatrate  Wil 
to  decide  npon  the  evidence,  and  whether  it  waa 
■ulftcient  to  mtain  the  charge,  a^ppoaing  the  <4^noa 
had  been  committed  in  Canada  j  and  if  he.  jWged 
the  teatimony  auAcient,  the  fugititre  waa  then  liahle 
tb  be  detained  till  claimed  by  the  foreign  goveniment* 

The  learned  judge  then  Hataj^  that  the  priaener 
here  waa  charged  with  forgery  committed  fai  the 
State  of  New  York.  The  aoayor  of  Toronto,  be* 
ibra  whoBB  he  waa  broiight,  had  eotaidered  lh« 
evidence' sufficient,  end  hid  ao  reported  to  the 
iMOvlncial  gofVAnmenl.  Mr.  Denpaey,  hia  counHi, 
•onaeivii^  the  mayor  not  to  have  arrived^^iA  a 
iBorrect  eoncKiaien,  appKed  fer  a  writ  ^  ^mo9 
Offptu,  to  bring  up  the  priaoaer,  and  for  a  wnt«f 
eertiorart  to  femove  the  prooeedinga  into  theC||Qrt 
of  Oommon  Vteaa.  Theae#rita  were  granted  by 
tinaelf  (Mr.  Juatiee  SolKvaa)  after  aotse  heaMUtoB* 
'bathe  coPiidorc>d  thit  therg  waanothU^in  the  twity^ 
•or klhe  pvoitapiid  Mtm,  to  wetheii  Ibm  ii^  of 
4(Miod  in  die  xmMr  tn  i^  wAM 


■i7ittu"i...iilg<i  i'  I  Lm  - 


'  ^  •  ■ »,'  4  '^  #*■ 


in  IB  EWMTr,  tAmw  coimrmiD,  kc. 

il  MM  or  tli«  NpOTUr  evmlB  m  to  th*  **c»««<7  rf 
^  MiMe  •f  Ml  l^prtwnnieiH  j  ^nm  mkkh  prMikMi 
MlMTWl  •  rigkt  of  Ui«  pritwwf  to  Uvt  tk«  opinio* 
oflheMimo  Hf«>^  tewion  of  •kat  of  tka  W"^- 
nitting   iMlMtntei   upop^  «>>•   •oficionoy  rf  Hi 

!•  tho  pnmnt  cmo  tho  legal  tortiroony  fit  to  b* 
wboiHled  to  •  jwy,  wt^  that  the  prisoner  beiii| 
•ceuMd  of  «  crime— namely,  the  obtaiBin|  ioodt 
wler  falw  prelencee  (to  which  the  Extfwiirtoii 
IWty.WM  nol  •pplioable),  being  purwed  by  th# 
|f«,«rt  prosecolor,  by  w»y  of  oompounding  for  thtt 

ilhttoe,  took  (torn  hie  pookol  the  mole  which  he  wo 
tACiMod  of  hiving  forged,  nnd  pened  It  U>  th«  prolp^ 
e«ior,  repreientii*  that  the  niak«r,  Abraham  Wil* 
Hini,  resided  at  a  oitortain  plaoe,  tad  wai  a  man  eC, 
iBhatanee^  thit  the  priaoner  waa  therefore  aat  i« 
libeity  I  that  the  pioaeeutor  went  to  the  neighbouiw 
hood  pointed  om  td  look  Ibf  Abrahwi*  WUlia»% 
km  eooW  not  find  him  there,  but  that  he  did  find  4 
nlM  aamed  Abitham  WiUiama,  who  Utjid  wi^ip  It 
pUeaof  the  plaee»  who  denied  tamg  ^i^^l^^f 
Hol^  '  Th^S|»niDg  part  of  the  teatinony  wmmI 
Up\  evideSRIf  the  proaeontor'a  opinion  upon  A 
*  ^Cmmmf^  ©f  *>••*  writing,  couW  not  he  aubMitled 
^i^^l  and  altof  all  H  wonld  oaly  ihew  Ihrt  tfc* 
body  of  thAn*  waa  dfawn  up  in  the  ba«d.writiag 
«f  th«  prla«*f  #bo,  wwi  the  p«y|%  which  ft«t 


,•» 
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l>, 


« 


AHA 


W'^ 
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^thtm  tiM  ii|MtMli  10  bt  In  lb*  priMt^r*!  hud 

1|«  Mi|ht>ourliMd  to  Amr  tliai  ao  AbnJiMi  WiOkM 
Of  that 


•^ 
n 


►>f 


m 


la  th«  htn^wrHific  of  AbraliMii  WHIum,  wIm  doniod 
Hit  dpolare  to  bo  hi»>-o  denial  ^017  natural  on  hia 
part  if  it  aflbrded  him  th^  opportunity  of  oacapiag 
NabOliy  oa  tho  aole.  Tho  priaoner  repreaenCii^ 
poor  man  to  b«  a  hoh  man,  wMld  aol  ba  btfpij, 
tbouf^it  may  be  firaud. 

Thara  %n  aoipiciona  which  may  ariie  from  iba 
oomparitoflf  of  wrltinf^ which  probably  induced  tha 
mayor  to  commit  tk^  pi^aoner,  but  the  evidence  in  ' 
tke  whole  waa  mn  auch  aa  I  could  properly  aubmit 
to  a  jury,  V^  a-^ltharge^iiat  if  lliey  believed  tha 
teotimony)  the  offence  waa  made  out.  It  la  the  duty 
of  all  judgei^iit  magiatratM,  to  be  akpya  ready  to 
■ilnlaiii  the  ptbllo  faith  wi£%  fo||Ngn lountiT  |  b)|t 
the  oititkna  of  that  country,  |J|^  they  eometmoii^ 
«•»  aid  enlHlad  to  MdUel^tKe  aame  meaatita  of 

Jvatiea  aa  our  own  mB*  I^^^'"''  ^*  ^*^^  ^^ 
lia  Btatute  c6nfemptaSi  thetarrenderof^an  aecnaad 
party  upon  pare  aoapieion  }  and  it  ia  wall  that  they 
do  naC,  for  there  are  ao  many  induoementa  to  pitwiira 
extradition  of  indWiduala  upon  jireteiice  of  erine 
ftiiti  within  tba  treaty,  ao  aa  to  raatdlfa  them  to  tlM' 
jariodiotion  for  otMr  purpeaaa  i  thata^treiAy 
laoa  goanlad  than  tha  ona  vndar  aonaidarBtioa,  ni^t 

^ffull  iftid  40  gwiyt  ftppww^nii Aa  retartfad  thti  9i^ 

lUeitloa  mada  by  tha  oovbmI  for'tha  proaaeotlbn,  to 
hata  tha  piisMiar  datalMd  nittt  mora  padbot  ari- 


*V^■ 


■" 


mam  ••M  k*  «kliiMi  ^ptonMa  Ami  i^  Vmttmi 
III  iM  qwiMliiw  fvhaiter  iIm  «Aiittiii« 


li»|iwMMtfat  ■Mfiiim,  CmtiIm  pvpoM  oT  oiitr 
IMiiiMiiy  Mh  laptfl*^  i'lo  «^  «u»,wu to  brinf 
i  wMiitt  Om  trwty,  IM  WM  coniriiKwl  U  wo«kl  ool 

iM^^rad  Id  Mm  ihn  thi  pHwrnw  wm  fuUy  com- 
ilUJPly  iIm  fotfom  of  Mrroador  upoa  iiiMiftoioat 

4l»lM#|oA.^hrliiMr  dbolMf|od  aMonUng^y.       N^i 


Hamilton  ▼.  Bsowa  IT  aIm 


Aii>iiUitwliitMb>ioiiitdktk.co«agrrfW«tihgf&^ 
WW tiMo dMtoflM tttorMT It  HmiIIim,  Md  4mUm^ 


obl^Md  to  Mt  Mkd*  tlM 


S  A  Jl        .^ 


>.^*^,li^i^ 


.i:>!>^>iii.^l^,S, 


' '  rii  i  li  iiAi  •adi  Mrnfi-  ••  ilMififiifc-1 


% 


WW*  «mtM  on  in  Om  oowHy  oAm.  BialcNillMliI 
•r  NofMibw  iMl,  Ml  %jf^^nMm  tor  Um  liftlint 
IMM  IM  b  llMt  oAm  by  Mr.  Liigi«,  i«fMb|  tl 
HMdiUtn,  M  tMhair  of  Mr.  H«wk»— iImi  on  or  •boyi 
iIm  Ml  of  DMMibor,  1849,  m  oopy  oT  th«  <loolarttkNi 
WM  oAuvd  to  Mr.  Lafi«  m  tgrnitof  tiio  Mid  Hawk«, 
bm  <lMiliiio(i,  h«  boiiig  ■feol  aofetf  to  •nlor  m 
•ppMr«ao«  I  that  iho  «brk  of  tho  plaiAliff*t  attorMj^ 
lM»w«ver,  leA  th«  copy  at  hia  oAc«,  but  on  the  fol- 
lowing  <lay  took  it  away.  Both  Mr.  Hawko  aad 
LogU  doaiad  that  the  lattar  waa  the  ment  oT  the 
fenaar,  except  to  eater  aa  appearance;  that  oo 
taaiehiBg  the  Crown  Ofloe  hers,  it  wai  found  that  a 
wiit  of  enquiry  bad  been  executed  before  the  judge 
at  the  Dittnet  Comt  ei  the  Oore  Dutna,  aad 
liinwtgti  awBiiaJ  ia  the  oiW  of  HamiHoa,  on  Tttia>  «s 
day,  the  lalef  Jaauary,  1850}  aad  thai  iheaaBe 
waa  fiad  wi^  the  Clerk  of  the  Crow*. 

Ob  tha  87th  Jaauaiy,  eauaa  waa  ahawa  by  Jfh 
Cmmmim,  who  oln|ectod    i  -  m 

lit,  That  thara  waa  ao  pfoof  that  the  jSgnaat  had 
hMi  iciiad.^-8  Dfuw.  19*. 

JM^Thattbiwiiitiadtrtilelel'qwylhalat 


8id.  TImi  annaaraane  baJaa  8lad  ia  dM  dki  M 
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It.  41. 


NMyHM  («4MI««iM  ni  WMlWOfth  •ImI  HtltOll).  tlMi 

Hm  AtliMMianl'i  nw*f»f  liaviaf  no  tfint  th«rMa,  Om 
iMtofftHiM  migHl  b«  Mnr«<l  by  oAinnf  •  copy  in  th« 
•Ni^  tftlii  iiMl  thfti  it  wti  ROI  dvnifid  that  roeh 
MWiee  w«i  iiimI«.^~5  U.C.  B«p  9{  ft  U.C.  B«p.  4M. 
4lli,  That  th«ff«  wm  bo  ii(i(Ic«  Mfv^rf  iiii(l«r  tKfl 
Covatjr  Court  Aet  within  tiLiltya  afti^r  tho  eifwation 
•f  tiM  writoftnquiry.-— «  Vic.  ch.  13,  mt.  &4Acft5. 
5tll,  That  th«ro  wm  delay  and  larhra,  a«  judgment, 
If  any,  munt  hav«  b—»  lipid  ift  l>9^miM  taat^— 
0  Dow.  419.  ~ 

MACAUI.AY,  J. — It  appcani  to  ni«>  th«  Mummona 
maal  b«  discharged.  It  ta  not  dear  that  any  judg- 
M0nt  ia  iigned  (  but  if  It  la  not,  th«  a«MfMnient  of 
dunagea  muat  be  irregular  |  and  that  part  of  the 
nminona  which  aeeki  to  aet  aaide  the  writ  of  aaaeM- 
MMt  ihottid  be  granted-^f  it  ia,aa  I  think  it  mutt  b«, 
lalanded  aa  the  only  inference  frmn  the  aubaequent 
prooaedingaf  whieh  miMt  be  preaomed  to  be  regular, 
then  it  ia  not  ehewn  to  ki»4Fmkr,  for  the  declaim^ 
tkM,  ftc.,  may  have  been^pi^amed  under  the  Rul« 
ff  Co«irt-^aiiieron*a  RuIm,  p.  If  Agency  1. 

The  ob^eetioB  of  dday  aeema  alao  aufictent ;  f<Mr 
Iboiigh  the  d^ada^i  attorney  wat  peraonally  igno- 
rut  of  the  pffO(S)»Mln^  a(ter  the  appearance  wai 
mk&nA,  ye^  fhe  copy  of  the  declaration  having  been 
uiiied  to  Iff.  Logie,  who.  waa  hia  agent  in  entering 
aieh  appearaacei  it  behooved  him  to  watch  the  pr<H 


m  the  auhaequeat  lervicea  might 
he  Bade  hf  aAiUii  1^  p«pin  ia  ^  ^Bm  at  H»m 


'»     •• 


r'V^ 


»■'!«'■ 


>»ighl  oommuni«tc.    H«i  li#  doae  •o.  h«  woii»   ^ 
''  ht^^  iwan  duly  •M*^  of  tHe  proc^"*^  ^  J 

^j^  yj,      ^^  defendint  hertdtof  obtoih  le*v«  to 
-SWwmeiitof  co«t.,  in  whicli  etent  thecort. 
'    Mfoj^fft  Ito  tpppc*****"  •'•  ^  form*  fwjlon^fll^ 

OiiJOE^* 


«     f 


On  ie  itt^  ikiwfyi  t««i>,  <»»•  defendant  Biied 

gpplied  for  «»  oMer  an  the  V^^^j!^^^ 
^ihe  Aeriff  of  the  Wentworth  jnd  Hih««  *t. 

Iriets  to  make  the  amo^int  •»4<^*»^]^.fyr 

^the  defetidiht.'  8^*''*^*^1'^t^ 
SUaoied  defeiidant,  nnttt  «ihtinliid  *»/^  ™  ■ 
pl«,^j  ^en  to  tike  fbeoiif^ 

iMilyjigwnit  Oiboroe.       ^^      -^^^3  «i^ 

Thl..pplic,tion:^ji^^ 
•ial  cifcwnitancca,  *««^»«  ^•^^T^^^ 
for  Oibome  to  cofleet  I  debt  flrom  ^^^^ 
that  the-firrt  defendwit  wma  McNahjyip^^ 
leet  moneyi  for  him,  tnd  P^^l^^J^^ 
wkieh  the  jtidgmefit  tfalntt  tlK^  "*fP°*J^ 


i">  Jvf ; 


.\ 


v 


'■■■',         :»■• 


;l^s.3#ttri^iilf 


^?^?*',iV<^wV?OT 


^ pWiir »^^tii«  1^    thy i»t0fi«-ai6  ftn* '.^ 

,    drf6nd.nttiturin|B««lthttwl«w4^rft»»«^  ^ 

be  (brihoomini.  .  j    .. 

The  quertion  in  ihoi^  w«i,  wh^rlhef  •  )«^  "^ 

,  chembere  could  control  either  the  •^•Hff  or  i^nj^ 

.0  ••  to  requiie  them  to  proceed  ■|ninit  the  tQ04iJ 

;|    the  defendintt  in  wicceiiion,  or  miwt  he  lew  ihm 

\^4o  their  <fi*>retion. 


> 


•>  •  '■ 


■•^•. 


♦Ifr 


'^. '  i>  • 


Maoaulat,  J.-NO  .uthority  for  «wh  en  int^ 
^     ference  it  cited ;  ind  I  am  under  the  im<>re«iion  thM 
'  a  lUnUtr  •pplicKtion  hw  been  heretofore  wf»Mw4. 
la  the  nbeence  of  eny  jprecedcnt,  I  dp  not  Oil , 
r  tUthoriied^to  interfere  inthi.  w.y  ^Hh  the  «^ 
tion  of  the  writ,  either  bj  exercising  a  con^  0#r 
te  plaintiff  or  his  attprney,  or  the  sheriff.  ,  J ,, 

*   *^  Applicatioii  rtfufwd. 


iilAVlW  ▼.  OiTROli.  ^^ 

la  id  *»fen*ml'i  answer.  .  ^-^i; 

«-,  under  th«  rtifirte  4  Wm.  IV.  eh.  10,  •.  ♦  i  »^ 
Zil  G~.IV...*v8...  iOiiWm.IV.  c.^ 

SfToB  the  19thP««B*S,X8ffl.i»t9|^«oriM  w^ 
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QHAMBii  miroiitv. 
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V, 


filed.  A  copy  WM  ••nred  oo  the  20th  Decembw, 
With  notice  of  hit«htioii  to  «pplf  for  the  defondtnt  • 
fe^mmltitltttbetiidoftweiayday*.  _ 

The  tixth  interrogatory  inquired  whtt  ^6  drfen- 
&ii  h»d  done  with  hii  Itndi,  or  with  the  Un^on 
which  he  formeriy  KTod  in  Sidney }  to  whom  he  h»d 
eonveyed,  tnd  when ;  upon  what  6oiiiidenit.on  j  wm 
Hie  deed  exeeuted  the  dey  of  ito  dato,  nnd  who  wert 
tiie  witoesw  thereto }  «nd  wm  the  grentee  related 
Id  the  defendant  t  ^^ 

To  which  he  i«iwered,on  the  11th  Jtnutry,  IWW, 
that  long  before  hia  arrett,  being  old,  he  conveyed  rfl 
hit  property  to  hit  aoni  and  other  memben  tff  hu 
i^ly,  aiaigning  ae  a  reawn  for  thi.  his  having  wit 
nea^jd^ny  cauaea  of  annoyance  and  litigaUon  fboiA 
.  jniatakei  in  wiUa,  upon  which  he  determined  to  <?eii. 
^  hi.  property  by  deed  "  inter  t^£*«d  ^"^"^ 
fore  did  convey  aU  hia  eatato  and  intereat  ih  aU  h» 
nioperty  both  real  and  perwHial  that  hiH  waa  poaaea- 
ied^f,  to  hie  family-they  .upporting  him  dunng  hit 
ttfe     He  declared  he  could  not  name  the  witoeaaae 
to  ie  conveyance^,  nor  the  e»ct  time  when  ao  co»* 
veyed :  but  it  waa  to  hia  aona  and  immediate  sftem. 
ber.  of  hi.  Way,  and  not  to  defeat  the  pW«ttf'. 
ivdgmeet  or  any  other :  nor  did  he  at  the  time  toew 
or  believe  in  the  exiatofteet  of  thia  debt,  beinf  cm- 
winced  that  it  had  been  ee^  J  Wd  tJ»t  )»•  «»:^  ** 
^  BOiiMaip*  of  |h*  property  to  thoae  to  whom  it  waa 

eooveyed*  '.-.^-...:^* 

i«veral  other  anawer.  to  ©the'  qtW^ona  i«ap«aing 
the  wm^  property  wei#  eqw^  uowtiifiietDiy. 


iikfm^.9mm. 


¥^ 


Oa  th«  llth  Imnuiry,  ItW,  th«  ^intif  mad©  • 
loif  tfidavit,  ftating  tb«t  at  the  BolUsville  M  smmm 
for  1848  he  gbUlned  a  verdict  tgamit  the  defendwit 
for  58/.  6$.  U  ,«nd  eftcrwerdi  judgment,  mnduji  fk. 
to  the  iheriff  of  the  Viclpri*  diitrict  ffeturiied  "  no   ^ 
goodi,"  tad  then   t  ca.  ^./  thet  defendent  wM    - 
arretted  and  on  tM  limits  i  that  the  defendant  wti 
twenty-five  yearn  i  reaideht  in  that  difftrict,  a  farmer 
and  Innkeeper,  and  during  all  the  lime  occupied.and 
atUl  oocupiet  a  (arm  in  Sidney,  in  the  Ut  cpnoeasion 
fNi  the  Dundas  road,  worth   IBOO/.  j  that  hja  aona 
were  brought  up  thereon,  oecupying  portions  thereof; 
that  the  defendant  offered  to  pay  the  plaintiff,  if  he 
would  abate  15/.,  which  plaintiff  declined;  t^t  the 
defendant's  sons  worked  on  the  farm  as  *>«*»«»  "4 
that  their  right  was  a  prete|(ded  one,  to  defeat  th% 
plaintiff;  that  the  defendant  waa  an  uncl|>of  t^e 
plaintiff,  and  the  debt  originally  waa  due  tir^  sister  of 
the  defendant ;  that  the  defendaij^,  was  well  able  to 
pay,  and  the  resistonce  wits  owtt^Wa  faqiily  feud ; 
that  the  defendant's  furniture  was  Worth  ^#0/.  r^that 
the  defendant's  wife  occupied  the  hoHse  ha  head  of 
the  fcmily ;  that  the  defendant,  had  money  lent  out 
al  interest,  but  could  not  find  out  to  whom,    TM 
iintiff  imputed  obstinacy  fi>  the  defendant,  an^  ^' 

withhis  sons,  to  defeat  the  demand,  atc^\. 

This  affidavit  was  not  anawered.  *.         / 

/^  Maoavlat,  J.-.Uiider;  these  circumstancea,  ir 

■.igMart  to  me  the  deff|nd«nt  liato  the  means  at  hia 

^U»  or  within  hiafs^trol,  of  aatiafyingthedebt, 

and  ^t  tberafine  I  Ulnil  nak*  nn  Older  upon  th« 


'sis^^^m' 


,'> 


s 


/^AMiim  mirbaTf. 


j'l 


fheliff  directing  him  to  apprehflnd  the  defendsni  tnd 
keep  him  In  cuitody  within  the  vndli  of  the  |»oI  of 
hie  county,  eoconUng  to  the  statute  4  Wm.  IV.  dlE| 

lOiteo.^. 

\Order  to  re-commit  to  gtol. 


JLiidi  V.  JAkm,  Shiewf,  Ac. 


V 


r,  > 


TSuiioiM.-^.  to  n^tmitt  of  Mr.  *wtt,  or  oA«-  P»J»«^ 

.    ittotktHfiofMnim,  nOm tkm  tk»  itt«r\ffi tomrm  tU 
Wit  <ff  mmmont  Umttd  undtr  <M«  ofl.  ^■ 

WImn  tli«  «opy  of  tb«  writ  of  tuinmoM  is  wrong  in  tt«d^th« 

iMbniknt  mty  nwv«  to  wt  atid*  <ik«  aarvki  of  tbt  writ  of 

lamBKNM,  iMving  tb«  original  untooclM.  . 

WH^rtlM  copy  of  ine  writ  of  nunnooni^iocd  under  tM  rieont 

•ct  IS  Vic.  cl».  68,  WM  ttmktd,  iwuwl  by  Robert  Pwrioo. 

/  with  "  L.a,"  b»it  WM  not  tigfud  by  Mr.  BmaU^ho  pnncip«l 
«flc«r  in  the  court,  trim  whence  the  wnt  iisued— MiU  mt 
JfflfiWffy.  f  that  the  copy  of  the  writ  not  containing  the 
nanM  ol  the  signer  oi  the  writ  at  the  bottom,  was  not  an 
irregukrity  m  the  practice  now  stood,  upon  which  the 
iMTice  could  be  set  aside.  .     ,    .'  .  ^   ^2j- 

BditUtoptr  Maeaula^,  /.—that  in  the  aheence  of  any  e)c]Ha- 

-*  nator#  rale  on  the  subjecf.  under  the  late  act  12  Vic.  chfi 
68,  he  coMid  not  ddlnnthe  eervice  of  a  Krrit  of  summons  to 
h*re  been  irregularly  nniade-^becauM  th«^sumroons  had  been 
•erred  by  a  perwm  fftfaer  than  the  sheriff- hk  deputy  or 

.    therift     •■  •■.\  c  i*-v 

Qif«rt— As  to  the  fight  to  tui  fees  opoo  such  senrices  1 

'  Oil  Ae  17th  of  January,  1850,  two  iummonaea 

V^re  iisued  on  behalf  of  the  defendants,  calling  on 

the  plaintiff  to  ihew  cauae  why  the  aervice  of  the 

wnt  of  aummona  if^uld  not  be  a«t'  aside  for  irregu. 

.  Itrity,  with  costa--<»n  the  gro^nda,  in  relatioD„t9  the 

lint  two -defendftHtir;      '/l-  ■>    „.  '   ^  't-Jf^_ 

1^  That  the  copiea  ot  proeeaa  ienred  MW>  not 

Hair  eipiee  of  ^e  oit|^  ' 


'•*?. 


f . 


€»  BepaoM  it  dkt  not  app««r  (Wmi  th^  Mid  isopiea 
that  the  office  of  the  Clerk  of  the  Crown  wai  ikm< 
flAc^  frofn  which  the  rammont  iMued,  or  that  any 
one  hf  hit  authority  had  signed  the  laid  writ  of 
iumraona*     ,  '  i  ^ 

a#  BeoaiMe  tt^H  #hi  no  eofiy  of  aiiy  fli|pi»ituit 
^^e  Mid  Clerk  of  the  Crown  upon  the  Mid  copiea 
-^••rvod.    ---:-.-  ,-^  ,  -       .  -_-   -   -- 

\  *  4.  BeefttiM  the  iukadum  w«te  not  aiNid  hfm 
•oroner,  ■heriflT,  or  any  one  by  their  authority. 

The  lummortti  jn  relation  to  the  Mid  laal  named 
di^ndant,  was  limited  to  three  objections,  on  uptiioda 
diacloaed  in  affidavits  and  papers  filed. 

It  appeared  the  stimmons  issued  out  of  the  prio'  - 
eipal  office  of  the  Qtteen's  Bench,  in  Toronto,  6tt 
the  7th  January,  1850,  and  copies  were  served  on  ; 
the  three  defendants  above  named,  on  the  lOth  and 
11th  January,  ISftO  The  three  copies  were  ail 
mmilar,  they  contained  no  signature  uo(  the  Clerk  of 
the  Crown,  or  any  one  else,  at  the  bottom,  after  the 
>  tiil9*  In  the  margin  was  marked,  **  Imted  by 
Jiobert  Fearmm^^  with  (X.5.]  -     ,^ ;    , 

Mr.  Ecct^B  shewed  cause  for  the  plaintiff  iiii,|be- 
|7th  January,  1860,  and  contended,  1st.  that  Aiefi^ 
^ras  no  proof  that  the  copies  served  were  net  true 
copies  of  the  original ;  and  if  lo,  the  ol)jection,  if 
my,  was  to  the  original  ajnd  not*  the  service. 

2nd.  That  tf  the  original  wA*  not  signed,  It  wM 
"^  no  objeeUon  to  the  S0rvitev,biit  to  the  wiritjttelf.      ^ 
aid,  That  it  liip^  \m  »h«if  a  whf  Ch«rlh«4HE$#iiti 
o  was  •ignc^'M  Bol*  \ 

TOt.  t 


2,B 


X 


t- 


i?' 


V    ►I" 


-,.<' 


II-:'."' 


v:,r 


^«fe 


:    u;  dth.  Thit  the  oriiiatl  ne«d  not  be  wiiied,  »i^d  *^ 
r.  i    thewfore  the  cppy  wmi  re|«J«'-    Me  ciM  ^  ^R^  jj^ 

l^-    '     #<►! '»  Sellon  Pr.  88^  2  Tyr.  276  , 2  C.  4  J.  8*8 , 

_  Mr,  JarvU,  for  the  4efenJ«nt,  cited  i  Dbw.  654 1 
8  1  yr.  391  i  1  O.  4>  M.  408  i  S.  C.  2  L.  J.  Eir™ 
166,  8.  C.  J  8  Dow!  887 )  2  Dow»  |<.  8.  465 ;  t 
Scott.  N.  R.  416  J  1  M .  &  Q.  426 1  |  ©.  *  M.  451. 
Beference  wai  elw  made  t|i(,teftetutet  2  Oeo.  lY^ 
ch.8,  ind  2  Oe0.1V,  olM  l|MMyi««^^ 

ik  Ae  Ir^^nMhti,  H  #it  ^il^MNd  ^  Ml, 
%f\iM  &  Mr,  0iooke,  thai  tliey  h^^  noUccentto  tfci 
orlgiMJ,  vt\A  might  liurtime  it  1o  he  right,  tnd  ol^ecl 
only  to  ^e  lervice  J  thtt  the  plfttntiff  being  in  ^ 

Con  of  it  might  ^»wlm*e  it,  and  show  how  H  lUl 
writs  ttiiwt  he  •ignwi  hy,  tk^e  oUcf  ^wl^  h*wd 
^dUfti  end  th|l  Mr.  Pearaon  wti  p^i  htat^i  <^ft# 
who  could  biyMfttlaea  ^  thf  emn.  .  -- 

IfAeAUiMii;,  J^-#ii>  the  ibaence  of  the  original. 
jl^  impiew^  ^<**he  fw«»il  •iWirae  of  practiie  it. 
^%  the  defendant  may  ni*»vfe  agaiirn  the  aemce» 
if  the  c<^y  he  wrong  in  tta^f,  even  though  be  ought 
titet  it  M  evidenee  against  the  plaintiff;  that  the 
offgiMi  18  ti»ila»,  and  pove  agamst  the  writ  ilao. 
^i.  eaae  in  1 JM^  6^,  decided  tha^  when  the 
\  ^  gf^eanid  to  to  In  the  original,  it  ahould  to 
iMoved  egainat;  hut  it  certainly  ia  uisual  to  em(«pt  t» 
the  aervice  only ,  which  leevea  the  original  untouched. 


gp-^T^T^     '*>^. 


.;f^ 


^Ooniequentlf  the  •pplicttlon  !•  reduced  to  two 
queition*:  Itt.  Whether^the  writ  ihould  be  wgned 
by  the  officer  of  the  court,  tnd  If  to,  whether  U  it 
ligned  iufficicntly.    ^     '  '    • 

^lul;  Whether  It  can  be  lerved  by  onyperwn, 
not  a iheriff, coroner, or  bailifT  oft  iheriffor  coroner. 

^:At  io  the  firtt,  It  certainly  htt  alwayt  been  the 


practice  here  to  ii|n  the  wntt.  Tht  pwlS  m^ 
the  Q.  B.  Afit  84  Geo  Tli  «?h  l.tWi. »,  fH  m*  n. 
with  the  di^cltrattow  «\\H»!ted  s  but  nMhWt  it  lald  «f 
lh«  tlf  ttini  thi»»^*r  In  that  taction,  hwt  tectlon  1  ^ 
a^{m\  that  the  olerht  of  the  peace  thotiW  be  i^. 
Jied  with  writt  of  «rt.  r«?.  ^n  \l  V  ^^  f '^^'^  <#^ 
of  l/b#  <Win,  V  to  be  Ittued  '\s\  certain  bailable  catea 
lliwin  provide^i  f?^  \tt  the  table  of  feet  it  an  allow- 
1)^  |«t  |h«  i^lerk  lor  aefdini,  mmv%i  ^^^  ^^ 
lli^  writ  or  proceia,  ti 

^  ly  ttatttt^  m  Oco  lU  ch.  ♦,  tV  Cleri  of  tht 
0fown  and  Pleat  wat  required  to  have  a  deputy  in 
ll«ry  diatri*  t,  and  to  tupply  thera  with  blank  writ* 
#  tlU  said  court,  property  dgntni  and  tcaled,  «U5. 
By  i&-  *.  the  firit  or  original  procena  was  to  be  by 
writ  of  summont  in  the  form  given.  No  indication 
of  the  oficer't  tignature  it  given  at  the  bottom  or  in 
the  margin,  thereof,  and  it  it  directed  to  the  theriC 

The20eo.IV.cb.  1,  tec.  4,  rettored  theca.re..fi 

vfirit  proceat — ^no  form  wat  given.     Sec.  9  requires 

commiitionert  for  toking  affidavitt,  and  the  Deputy 

aerk  of  the  Crown  to  be  aupplied  with  bailaW  e  writt 

of  «i.  re.,  Mgned  by  theprop^  ajficm of  theeowH.^ 

The  4  Wm*  TV.  t\u%wt»  19,  pvot  •  ' 


-^^ 


'^.t- , 


^4        -,>*  .      - 


T^"^WE* 


•  fj       V 


il9£«r*t  wgnaturt. 

^^he  •UtutD  13  Vio.  ch.  63,  teo.  00,  givcf  ■  form 
of  ■ummont  with  no  Mfnature-obtit  in  the  margin  it 
«ontaia«d,  iMiied  by  (L.  M.)  officer's  lamt.     See. 
to  |irttcrib«t  the  luinmona  as  proceMi^ 
iMf  atatute  12  Vio.  ek, Jib  aiMte  iflMiilili  i» 


be  iupplied  to  deputiea  In  the  aame  manner  aa  o(h«t 
writaare  now  iupplied  to  them  from  the  obief  (4lo.eri 
•t  Toronto,  and  nee  8  Vic.  ch.  36.  In  fiaiter  Ter«  '^ 
tl  Geo.  IV.,  a  tariff  of  few  waa  aetUed  for  the 
Clerk  of  Crown  and  Pleaa,  in  which  waa  mentioned 
Im*  ob  wriu  not  apecial.  Si. }  aifTiiMg,  Malinf  an^ 
iliag  (uroceia  when  •p««ial  aMl  prepared  by  attor- 
m&f,  1«.  M  i  «ign>«R  Mid  aeeJing  subpona,  2m.  See 
in  Caaoeron'a  Rulea  5,  a  form  of  wnt  againat  a  cer. 
poration,  with  no  aignatura  i  ib.  10,  a  farm  of  writ 
Ib  IK>wer,  with  no  aignalore;  ib.  11,  practice  of 
•Durt  of  a.  B.,  in  England,  eatabUaked  B.  M.  T. 
#  Geo.  IV. ;  12  Vie.  eh.  63, aee.  12,  and  aeoa.  8«  9| 
I  Afch.  (oW  pr.)  12  j  I  Aieh.  (wtm  fr.)  lOtf 
mm»  3  4i  4  Wmu  lY.  ch.  t7 1  mtm  3  Wwu  t% 


ding  to  th»  unift^ii 
ptmtmiH0tbm  Cmm  li%MB%  Bench  here,  all 
wrm  aiMNrid  be  aigMd  b«  iIm  principal  officer  of  th^ 
oAm  whenoe  it  ianwii  b«i  mtit  a  rule  to  that  eAsot 
iMl  be  mmm  wder  tlie  ed  12  Vic.  ch.  63»  1  % 


-     fMlM  aetieied  in  mm^g  the  praaMt  mrnm  aa 

".    ' 

iMpilM^    Tbtt  origiaal  oMjr  be  aigned  and  ia  eel 
#M«iM  jf^i^  the  cvaa  eitad  1^  Mr.  Bodn 

'                                                                       '                  '                                                                                                                                                                                        ■      *             .          •                                                                                           .,■-■;■■ 

■■ 

J.. 

TW 


•  * 

Mem  to  thew,  that  th«  eopjr  lervwi  l«  not  imioltf 
by  omitting  It  j  If  not,  ■till  th«  lummdnt  cooformi 
■trictlf  10  the  tct,  tnd  if  iigned  l>y  the  o«o«r  who 
iamed  \$.     I  do  not  Intend  or  take  notice  that  Mr. 
Pearaon  ii  not  the  proper  oAcer.     It  may  be  a  part 
of  hit  duty  to  iiiue  all  aummonaea,  and  if  «o,  the 
fiflll  Wtlglt^  hy  the  officer.     I  find  no  otMin  which 
^jifjw^ce  hta  been  tet  aaWe  b«cauao  the  «»py*i  ^ 
net  contain  thie  name  of  the  aigner  of  the  writ  at  the 
bottom.     The  oopy  importa  that  the  writ  waa  lealMl 
and  iigned  by  the  officer  who  igiUed  the  aame,  and 
in  the  prcaent  ataJe  of  the  practice,  I  do  not  feel 
warranted  in  treating  it  aa  irregular  on  thtlgtound. 
i;  By  rtatute  34  Geo.  III.  ch.  2,  aec.  8,  tl^^roceaa 
(m  ri.)  waa  to  be  aerved  by  aome  \\m%%  peniol. 
By  Btatute  37  Geo.  III.  ch,  4,  aec.  5,  the  aummona 
^.  waa  to  be  served  by  aome  literate,  peraoo.    Il  to 

directed  to  the  ijieriff  commanding  him  Uk  aummon,  v 

M   .       ■   I  .'■     "*  •'  * 

.■||0^     .     J,    ^,.  ,    :.  ||k 

By  3  Geo.  IV.  ch.  7,  no  person,  other  iKan  the 
aherifla  and  peraona  employed  under  them,  are  to  be     ' 
entitled  to  mileage,  or  other  compeniatio||  on  the     ^ 
aervioe  of  any  proceai  required  by  law  to  be  directed 

'■  totheaheriS-'-i..   .''■-•i^   ■■:-."•• 
?t  TheaO«o.;nr.^.Vtec.4,>«<^»«the 

to  be  aerved  by  the  aKerifl;  to  w^gg^e  proceaa 

ahall  be  directed,  or  by  hia  lawful 

being  a  literate  ^rsoiu 

By  12  Vic.  eh.  6S,aec.  22,  »  writ 

May  be  aerved  in  the  manoer  heretofi^np 

J>Aper*a  Beporta210 ;  Camenw>BlM 

2j-2 ^_ 


'»„ 


"•v. 


■  % 


•^t^' 


/  •'■' 


filki>iolx«ii<iiilJMli^btrtUi«abfUlortht 
li frpMtjr  deifiiint )  tmi  Mtrailtiaf  that  M  • 

^lylite  ilMnf,  Ilk  44i|]uAr  or  IwiUff,  it  4omwtfk 
Ibitow  Ibtt  a  coroner  moil  act  in  mioK  a  oaao  as  th« 
pMi|»^  In  the  ahornoo  of  anjr  axplaaatoiy  rvh  mk 
Hm  MihJMl  untkr  the  lat«  •«!•  1  minot  ilimni  t| 
nnrioea  irrrgularly  maila  j  whothar  aii| 
taxed  for  woh  tarvicaf,  ii  anoihaf 


M«  I  iluiR  ataeharia  tks 
coata  in  the  caMae. 

>      Summonaaa  diachai|a4K 


Gio.'iifKMiaMaoii. 


<m  m  CUiw/or'a  /U<,  litSi«*  M>f  on  M«  com  o^  mmA  nitt 

to  vote,  wWi  MMM  <f  on  IA«  eojn  9/  tkt  roU,  Mong*  Ml  on 
iU  CM«ctor«*«  IMl.-^J$  to  ilimmmU  im  rtloior*$  afUtnU 
thai  d^/kndant  ka$  aeetpttd  or  oetod  in  th*  oJUt  mtgod  to 

BMf&r  io«at»  J.— (And  wWaqiMiitly  ooaftrwdi  oa  apfMal 
bgr  th*  Court  of  Quooa'a  Bonch)— that  uodar  lb«  raconi, 
Mnnicipai  Council  Act,  thaw  poraona  whoM  nanuM,  oa 
anduiry  qnado  by  tho  ralurning ofleor.  uro  fouad  toba  on  tha 


Q^keUtr'*  Aaid'lhoiMh  omiitad  accidantir  or  otborwiaa  Aroai 

«d  eon  o/UUroU  raquirad  to  ba  Aimithcd  by  thf 

aollaetor  to  tha.  ratumieg  oAcar  at  tho  opaniaf  oi  tha  ti^m- 


tha  variAod  copy 


ttoo-Mira  lagaUy  antittad  to  voia.  BM  alao,  that  paawm 
whoaa  namai  arc  ioMrtM  in  tho  copy  of  tha  rod,  but  not  oa 
tha  coUactoi%roll,  art  not  lagally  amiMad  to  voto.  | 

Ip,  M  apji^ica^  by  %:idatua  aiainat  tha  raturn  of  a  «raai«k«|^ 
'-    eonaeUlorwHindtr  ffba  aawnitod  munkiiial  eooneil  act— It'li^ 


y  to  atala  la  thahAiaalM  anataioint  tha  aaialai% 
I,  that  tha  dafaodant  haa  aiihac  lABiDttd  or  wtad  ia  th» 
a  it  ia  allagad  ha  haa  oaarpad. 


.jM^|^-M'»2->i>'^^^ 


, 


|4»«MiaMi  G««iii»  8l«ph»««m  ••  councillor  (^tkm 

•jg^twrnMi^  9i  tiMifci»%  vA  tint 

■eturnod,  h«¥la|  i)i«  nMJohtf 
k  pMlimlMfy  obj«rt    a  wit  taken  to  Om  ■p|^««* 

^_liM  bflc«uitiiiimMftjiiWiil«  imjUia^mmm  - 

^^ning  (he  relator'a  mm,  Uiil  the  <i«(^iM)ftiit  ttail 

^•OMptod  or  Mtod  b  Um  oAti«  to  whioh  h«  wm 

•1«cUh1,  iml  Ihn  affidavita  fliod  i^  aniwc^r  diitincUf 

Itetod  that  th«  defondant  had  not  be«n  iworn  in,  nof 

lad  ha  acted  in  iha  ofAce, 

II  wai  contendad  that  the  defendant  waf  not  tub* 
^t  to  b«  called  u|ion  to  ihew  cauae  why  he  uaurpe^^ 
•n  office,  which  it  wm  nol  abtwo  thai  he  had  eithi^ 
accepted  or  acted  in. 

Buina,  J. — Whatever  weight  auoh  an  objection 
vii  entitled  to,  under  the  aUlute  at  it  atood  before 
being  amended— conaidering  thia  a  oaae  where  the 
neraon  declared  elected  had  come  forward  aa  a  caa»  '' 
didale  at  the  election,  ahd  aotight  the  office,  inaiend 
•f  ilB  being  forced  upon  him,  I  am  of  opinion  it  cn» 
no  longer  prevail  aince  the  aututo  haa  been  amended. 
Aithe  law  now  atanda  the  application  ia  to  be 
Bade  wilhia  atx  weeka  after  the  election,  or  within 
•ne  montli  a(Vfr  the  peraon  elected  ahall  have  mm 
wpled  the  office  {  and  any  peraon  who  haa  be«|| 
with  a  aummona  in  the  nature  of  •  qy» 
WMJ^  withiA^ 


A 


IftBanut  a  dlaolainer  to  tbe  eeurC,  umI  •«  aiMli  Mt 
be  ohargeable  againat  him. 
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-ThiipVoviBion  of  disclaimer  is  fpliowed  however 
by  another,  which  provides,  that  though  the  party 
does  disclaim,  yet  he  shall  not  be  excused  costs  if  he 
were  a  consenting  party  to  be  put  nomination  m^ 
a  candidate  at  the  election.  This  seems  to  argue, 
the  lielgislature  contemplated  that  a  person  so  ton. 
senting  might  be  sul^ct  to  the  writ  without  having 
formally  accepted  or  acted  in  the  office,  for  he  is  ► 
subject  to  the  lysts  of  it,  though  he  should  disclaim 
the  office.  The  amendment,  however,  which  pro- 
vides for  the  defeated  candidate  claiming  the  seat, 
and  that  if  he  had  the  majority  of  votes  he  should 
have  been  r^urned  instead  of  the  other,  and  that  he 
may  be  seated  if  upon  a  scrutiny  it  turns  out  thai 
he  is  entitled  to  the  office,  in  my  opinion  settles  the  '' 

question.  Jl 

I  cannot  think  the  legislature  ever  intended  the 
itpplication'  to  avoid  an  election  of-  one  person,  and 
claiming  that  another  should  have  been  returned, 
was  to  be  delayed  till  it  could  be  shewn  that  the 
person  refturned  had  accepted  br  acted  in  the  office  y 
but  on  the  contrary,  if  the  party  elected^were  a  n.dn- 
consenting  party,  then  he  might  rid  himself  of  all 
trouble  and  irivestigation^imply  by  disclaiming :  if 
otherwise,  then  that  the  application  should  be  made 
within  six  weeks,  or  at  furthest,  one  month  aAer  the 
perMm  dected  had  accepted  of  his  office.  In  tlua 
caae  no  disclaimer  is  filed,  and  it  may  fairly  be  urged 
that  of  itself  constitutes  such  an*  acquiescent  accep- 
tanoe  of  the  office  as  renders  the  defendant'subject 
to  the  application. 


'^f^,^, 
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I^  diicuMiing  the  main  question,  hoMrever,  it  it 
necesmry  to  define  certain  things  and  positions  under 
tbe  act,  liefore  we  can  apply  the  facts 'existing  on 
either  side  to  determine  which  of  the  candidates 
properly  had  the  majority  of  legal  votes. 
.  The  ri2nd  section  declarer  that  the  voters  at  Mu- 
nicipal Elections  shajl  be  each  and  every  pefson 
whose  name  shall  appear  upon  the  collector's^oll, 
A  copy  thereof  is,  in  the  act  before,  required  to  be. 
procured  for  the  purpose  of  the  election. 

The  22nd  section  provides,  that  it  shall  be  the  duty 
of  the  collector  to  produce  it  the  opening  of  the 
election  a  fair  copy  of  the  collector's  roll  made  up 
next  before  such  election,  which  copy  is  to  be  veri. 
,fied  by  the  affidavit  of  the  collector;  ond  then  the 
section  declares  that  the  pQjnH)n8  entitled  to  vote  at 
such  election  shall  be  th^lvhose  9am.es  are  upon 
the  said  copy  of  such  roll  »^iis  verified,  and  who  at 
the  time  of  the  election  shall  be  resident  in  the 
townsliip  of*  ward. 

Now,  can  persona  whose  names  are  accidently,  or 
otherwise,  omitted  from  the  copy  so  furnished,  but 
whose  names  are  on  the  collector's  roll,  be  admitted 
to  votejAt  the  election,  or  roust  they  be  excluded) 
•nd  cap  piersons  whose  names  are  put  upon  the  oopy, 
but  who  are  not  on  the  collector's  roll,  be  permitted 
to  vote  J  and  if  adoo^tted,  are  they  liable  to  be  struck 
off  upon  a  scrutiny  t  ' 

The  eollector's  roll  here  referred  to,  is  the  roll  of 
the  collector  ma4le  up  for  the  township  ne^t  before 
such  election,  and  to  determine  the  matters  between 
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the  partioM  correctly,  We  muut  see  what  thin  roll  \§t 
and  what  the  collector  haii  to  do  with  it. 

By  statute  1  V)c.  ch.  21,  lec.  17,  every  collector 
for  a  towniihifr  inii»t  moke  application  to  the  clerk  of 
the  pence  for  the  certified  copy  of  the  awciiHment 
roll  for  the  township,  which  copy,  after  ))emg  duly 
examined  and  certified  by  the  clerk  of  the  peace, 
ahall  be  tqTho  collector  Bufj^cient  authority  fof  col- 
lecting the  name,  and  to  demand  an<i  receive  of  and 
from  tho  inhabitantu  of  the  township  all  «uch  ratea 
and  asmewmentH  an  may  be  due  and  payable  on  such 
awieMment  )itit,  ,  It  is  the  collector's  duty  to  procure 
thj«  roll,  aniyMfe  it  up  on  or  before  the  quarter 
Besaions  noxtl^^Pr  the  1st  July  in  each  year;  and 
by  section  fB,  ho  must  collect  all  the  rates  set  forth 
In  the  assessment,  and  pay  over  the  same  to  the 
tr^pMurer  on  or  before  the  third  Tuesday  in  Decem- 
ber,'in  each  year. 

Thus  we  see  that  the  collector's  roll  is  a  roll  de- 
livered to  him  by  the  clerk  of  the  peace  duly  exam. 
Jii  v."  ined  and  certified,  and  his  duty  was  simpl]^'  to  collect 
the  rates  therein  mentioned,  he  had  no  fiuthorit^  to 
detract  from  or  to  add  to  it  in  any  way  whatever, 
either  in  name  of  persons,  rates,  or  otherwise.  It 
is  a  copy  of  this  roll ,  verified  by  his  affidavit,  that  the 
collector  must  furnish  to  the  returning  officer. 

I  ahould  say  the  resuming  officer  would  be  pro- 
tected against  any  consequences  as  respects  himself, 
by  his  adhering  to  such  copy  so  furnished  to  him 
eitlier  in  the  reception  or  rejection  of  penona  at  the 
elation*  ^  ~ 
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But  the  finit  qti«Ai(Jh  ii,  the  returning  officer  hav. 
ing  been  Mtinfictl  that  namci  which  wi>re  on  tlie 
collector^M  roll  were  omitted  from  the  copy,  and  tuch 
penon4  bein|;^  entitled  to  vbte,  ho  admitted  them; 
whether  in  ao  admitting  them  he  did'n^rong,  and 
whether  their  naniea  should  now  be  Mtruck  from  the 
poll  book  1 

/  I  do  not  think  the  returning  offker  erred  in  being 
tatisfied  that  the  copy  so  verified  to  him  was  wrong 
at  reapectit  »ucli  peraons.  There  surely  could  never 
have  been  any  intention  in  the  legislature  to  make 
the  copy  thus  furnished  to  be  of  more  force  than  the 
original,  the  object  was  to  make  it  if  potwible  of 
equal  force,  becauHd  it  is  provided  that  it  shall  be  a 
fairvcopy,  and  vefrified  by  affidavit,  thereby  intending 
that  it  should  be  an  exact  copy  to  serve  in  place  of 
the  original.  To  hold  otherwise  would  leave  .it  in 
the  power  of  the  collector  to  diafranchitie  a  person 
*  whenever  he  saw  fit,  or  a  person  might,  lii  in  the 
case  before  us  (it  being  bo  sworn),  b»  \^(i  off  acci- 
dently,  and  thus  be  disfranchised. 

The  copy  of  the  rofl  is  only  required  to  be  furnished 
ftt  the  opening  ofHthe  electioh,  and  no  vottir  can  pos- 
iibly  know'^vj^ther  the  collector  has  either  wilfully 
or  accidentfy  lef\  his  name  off  until  he  presents  l^im- 
■elf  to  vote.  The  name  may  also  be  misspelled, 
and  thUa  apparently  it  may  be  supposed  some  other 
peraain./  ; 
'  ^  4gain:  the  150th  section  provides  upon  a  contest 
■rising,  that  the  judge  should  have  power  to  call  for 
tha  collector*a  roll,  which  there  would  be  hq  occasion 
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for,  if  the  copy  wit  conduiive.  There  cduld  be  little 
uie  in  hiving  the  roll  if  the  voter  hii»b«en  received 
merely  fi)r  the  fHjrp6«e  of  avoiding  the  election 
becmuxe  the  name  wa«  not  on  the  copy.  The  object 
wai,  01 1  think,  to  determine  the  validity  of  the  votea 
by  that  tett.  If  that  be  not  the  object,  then  it  muit 
follow  that  in  every  cane  where  a  collector  accl- 
dently  omits  a  name,  the  election  mutt  be  declared 
void,  and  a  new  election  held. 

The  proper  view  to  take  of  the  22nd  section, 
when  compared  with  the  others,  it,  that  the  copy  to 
furnished  is  to  be  considered  by  the  returnmg  officer 
•spftma/a6t«  sufficient,  and  as  his  guide  in  receiv- 
ing or  rejecting  votes ;  but  if  votcr»  are  received 
♦  whose  ntmesare  not  on  such  copy,  then  the  question 
here  is  not  whether  there  be  a  discrepancy  between 
the  original  and  copy,  but  whether  the  votens  are 
legally  entitled  to>ote  at  the  election. 

I  am  of  opinion  that  those  persons  whose  names  are 
upon  the  collectors  roil,  though  omitted  from  the  copy, 
were  legally  entitled  to  vote,  and  were  not  by  being 
omitted  from  the  veriaed  copy  thereby  disfranchised, 
and  having  been  admitted  to  vote  by  the  returning 
officer,  I  think  their  flanaea  ahould  remain  on  the 

poll  book.  '  /^ 

The  second  questipn  is,  whether  persons^hoee 
iiftmet  are  inserted  in  the  copy,  but  are  not  upon  the 
collector's  roll,  are  entitled  to  vote  \  and  having  been 
received  by  the  returning  officer  and  recorded,  whe- 
ther  they  ahould  now  be  itruck  out  t  ;  T 

Strange  at  such  a  question  may  app^ear,  nevertbe- 
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\em  in  this  caao  jTla  to  be  iniwered.  How  the  coU 
lector  could  i«y  ine  had  given  a  correct  copy  of  the 
roll,  aa  it  had  been  certified  to  him  by  the  clerk  of 
the  peace,  ia  more  than  I  can  imagine.  Though  it 
may  be  aaid  that  in  the  caae  of  an  omiaaion  of  a 
name,  the  copy  ia  a  copy  ao  far  aa  it  goea,  only  It 
doea  not  go  far  enough ;  yet  what  ia  to  be  aaid  when 
one  name  ia  confeaaedly  aubttituted  for  another  t 

To  auatain  the  poaition,  that  peraona  whoae  namea 
■re  upon  what  profeaaea  to  be  a  copy,  though  not  on 
the  collector*a  roll,  are  entitled  to  vote,  it  muat  be  put 
on  the  broad  ground  that  the  leginlature  intended  to 
make  what  profeaaed  to  be  a  copy  of  more  validity 
than  the  Original,  or,  in  effect,  to  place  a  power  of 
creating  votea  in  the  handa  of  the  collector,  if  he 
were  diapoaed  to  use  it. 

The  propoaition  requirea  no  other  anawer  than  to 
ity^  the  legirfatureNintended  to  m«ke  a  copy  of  equal 
tvKdity  with\the  oHgloal ;  but  i(.||  abaurd  to  auppoae 
that  •  fklae  an4  pretended  copy  i^'a  intended  to  have 
more  force  than  the  original  document  would  have* 
It  was  never  intended  that  the  collector  ahould  b« 
indicted  for  malpractieea  before  an  election  was  to  be 
determined  upon.'.  v•;s.>•«^.l*.vli?^■.;■'V•■'■'!'l■.■;  ■!>■./ ■■'*^''■''• 
'  Aa  reapecta  the  queationa  put  and  answered,  the 
relator  and  the  defendant  stand  in  the  same  .position. 
They  both  have  voters  similarly  situated.      »    ..   .     ■ 

The  firat  twp  voters  objected  to  by  the  relaitor  arti 

Alex.  Neilaon  and  Wm  Fergusonv    It  is  shewn  they* 

wer^'Upon  the  collector's  roll,  though  not  on  the  copf 

fuinished  m  the  jretuming  officer* — They  voted, 

2  fi  V0&.  1  . 
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•ad  I  think  they  ihouhl  remtin  on  th«  poll  hook. 
Jonathan  Galea  waa  a  non-roaitlent  of  the  ward } 
hia  vtHe  nrnat  Ihj  atruck  off  from  the  voUsa  for  defen- 
dant.    Tkia  reducea  the  tkfendnnt'a  nunilwr  to  54. 

Wallia  Statu  ia  a  voter  for  the  relator.  Hia  name 
li  ottlerad  on  the  poll  hook,  and  the  uaual  mark  made 
M  having  voted  for  the  relator  ia  inaertod,  but  a  mark 
put  through  it  \  and  it  ia  not  corrected  with  the  votea. 
Thia  voter  ia  placed  the  aame  na  Neilaon  and  Fen{u.  / 
■on^iia  nnme  heing  accidentally  omitted  from  the  copy. 

The  allegation  on  the  part  of  the  relatpf  reapecting 
thia  v^o,  ia  that  Statla'a  vote  waa  received  and 
tecofded  for  the  relator  by  the  returning  officer,  who 
•ftorwarda,  of  hia  own  acoond,  and  without  the  con- 
tent of  the  relator  or  nny  one  acting  for  him,  atruck 
out  the  name  of  Statu  from  the  poll  book,  and  thereby 
diaftanehiaed  Statu  and  deprived  the  relator  of  hia 
f«|t.    Thia  allegation  ia  m<^  in  thia  way  by  defen- 
dant :  he  aaya  that  the  returning  officer  declared  that 
the  name  of  Statu  waa  not  oo  hia  liat  of  votera ;  the 
rttuming  officer  told  him  he  would  not  receive  hie 
vote  until  he  produced  an  affidavit,  oerttfied  or  veri- 
fied by  the  collector)  to  the  efiect  that  the  name  •! 
Statu  waa  actually  on  the  coUector'a  roll ;  that  Statlfe 
would  not  produce  nny  auch  affidavit,  but  merely  • 
Kceipt  for  hiataxea,  and  the  returning  officer  refuaed 
to  allow  hia  vote.    Neither  party  kta  given  any  in- 
formation aa  to  how  long  after  the  recording  of  ^ 
^  vote  before  it  waa  again  atruck  out,  nor  whether  wha4 
took  place  migftt  be  conndered  a  cotitinuoua  act  or 
On  looking  mt  the  poll  book,  I  ind  Stani'« 
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neme  ti  numbeNMl  9ft,  tnd  the  next  voter  !•  ma* 
borcHl  ■■  95  ;  thewing  thai  tho  returning  n&cnr  con. 
•iiloroil  hii  ctM  w»«  diipoMxl  of  before  f^Mtig  on  with 
the  other ;  en  nnithor  party  have  pruourutl  any  itate* 
ment  from  the  returning  oflicor,  it  la  not  fair  to  pro- 
•ume  anything  agatoit  him,  aiul  hia  book  would 
rather  ahew  that  what  he  had  done  waa  all  done  at 
onoe }  and  aa  I  before  aaid,  hia  Hat  or  copy  juatified  him. 

Jamea  Hewitt,  a  voter  of  the  defendant,  ia  objected 
to.  It  appeara  that  he  waa  not  at  all  aaaeaacd,  but 
why  doea  not  ap^ar,  nor  ia  neceaeary  to  be  ahewn. 
He  aweara  he  had  aaaeaaaMe  property,  and  he  paid 
the  taxoa.  Hia  nanie  waa  appended  to  the  roll  the 
collector  returned  to  the  to^p^r  by  the  collector. 
It  ia  evident,  however,  it  f^vd  no  part  of  what 
forma  the  collector'a  roll ;  for  thlt  ia,aa  I  have  before 
mentioiSed,  certified  by  the  clerk  of  the  peace ;  and 
the  appending  the  name  with  the  amount,  aa  returned 
to  the  treaaurer,  oould  only  be  aa  a  guide  for  the 
trea8urer,it  could  be  none  for  any  one  elae.  He  haa 
paid  the  taxea,  hut  it  ia  clear  he  waa  not  bound  to  do 
ao.  Hia  name  muat  be  taken  from  the  poU  bookt 
Thia  reducea  the  defendant^e  number  tp  53. 

Jamea  Collingwood  ia  objected  to,  having  voted  for 
defendant ;  Charlea  waa  the  peraon  who  waa  aaaeaeed 
for  the  property  upon  which  Collingwood  voted. 
The  collector  atatea  that  Charlj^a  left  the  province, 
Collingwood  purchaaed  the  place  and  paid  the  taxea, 
and  he  aubatituted  Collingwood^a  name.  Thia  he 
elearly  had  no  right  to  do.  He  had  a  right  to  adopt 
ench  meana  for  enfbrcing  the  payment  of  the  taxes 
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••  th«  law  gtva  HI'd,  !»«»  H«  h«d  no  riyhr  lo  thar 
the  name*  on  lh«  fiJrtifted  roll  furniilite«  to  him  by 
the  cl*rk  of  the  peace  \  (|ollin|wood*i  name  muet 
therefore  be  itruck  ofTj  anA  this  reducet  the  defen- 
dant^M  number  to  &fi. 

Thomai  Mtnhall  ii  ohjectwl  ta,  havtnf  wted  fef 
defendant,  he  it  not  on  the  oollector'i  roll.  He  aaya 
he  paid  hla  taxea,  but  the  collector  ia  ailcnt  reapocting 
him,  and  if  hia  aUtrment  be  true,  the  collector  muat 
have  pocketed  It,  for  he  haa  not  returned  it  aa  in 
Hewitt^a  ca^.  Hia  ^ame  muat  be  removed  {  and 
that  reducea  the  defeiidant*a  number  to  ftl. 

Then  cornea  the  vitea  objected  to  aa  given  for  the 
relator.  That  of  Join  Sewell  ia  like  Oatoa,  he  ia  a 
Bon-reaident  and  muat  be  struck  of.  Thia  reducea 
the  relator'a  number  to  &3. 

Thomaa  S<ott  ia  objected  to.  Hia. position  ia  the 
■tme  aa  Hewitt*a,  aiM  therefore  muit  be  Uken  off} 
and'Uis  rediicea  hia  humber  to  52. 
t  Bylow  is  objected  to,  and  hia  poaition  is  Hke  that 
of  Collin^ood — only  that  the  collector  doea  not  aay 
he  inaerted  3ylow*s  name  instead  of  Baxter's.  This 
leducea  the  relator's  number  to  51. 
'  There  being  an  equalKy  of  votes,  we  cannot  speed- 
bte  on  what  people  might  have  done  in  such  an  event, 
oooaequently  there  must  be  a  writ  for  a  ofw  etectiim* 
^  Ipf*  90  coats  to  either  party. 

Writ  for  a  new  election  ordecedi  with 
'     '  ■  "'■  'oosta  to  neither  party.  •{  %-^ ,  ^i  ^-uiff . 


■"If..- 


JVOTB.— Tbia  JodgMtot  oi  Mr.  Juaiiea  Boma  in  Cbambara* 
wappaalad  from  to  tU  Cooit  of  Quean's  Bancb,  and  cao- 
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,«rHI  n/hir  mHI  rmmmtntttl  hy  mmmim*.     b  Iht  ^  nf 
|ll2;i  now  m  /utr*  ( 

ibid  ptr  Bvw,  JJ— TWt  tM«r  the  aliliitt  of  1S49»  11  Vic. 

«h.  (19,  i  hnititit*  wrtT  of  #^<m  givvn  in  lll#  (WrAi  fn  fh«t 
ikt, tssnnol  m«u« Io  iMtll  lb*  (|«|«iMkiiit  ta  (rial  Mi  •  autt  tifMidy 
cpnim«ticMl  by  writ  of  aumfKiiM. 
Qtmrt.'-^An  ih«  fmwiaImM  Al  iK*  •(■(ots  of  lAff ,  with  tv> 
•pvcf  !•  lb*  iMuum  of  iNuUblc  writ*,  new  in  futc*  to  any 
ffKtont  1  , 

The  fkctM  npon  wi%\ch  the  ippHeation  to  lot  ailde 
the  bailablo  writ  o(ca])Ui»  was  made,  were  theao  >~- 
The  plaintiff  on  the  4th  January  laat  commenced  a 
•uit  againit  the  defendant  by  writ  of  itimmoni,  tb 
whioh  iummooa  the  defendant  appeared  on  the  27th 
January.        ^ 

\jl^n  the  flth  February  the  declaration  wan  filed  and 

.  Veered,  and  jj^caa  thereto  filed  on  the  1 8th  of 
February.    '  *  , 

On  the  13th  February  abaitthio  proceaa  wan  iaaued 
upon  an  affidavit  entitled  in  the  cauiie,  and  Htatinc 
that  Mary  Kelfy,  aa  the  plaintiff*  ta  thii  cauae,  made 
oath  that  Thomaa  Kelly,  the  diefendant  in  the  cause 
before  and  at  the  time  of  the  commencement  of  the 
iuit,  was  and  atill  ia  indebted,  die.  This  writ  vrw 
In  the  form  prescribed  by  No.  3  of  the  schedule  to 
the  act  12  Vic.  ch.  63,  and  indorsed  as  required  by 
that  act.    On  the  18th  February  the  defendant  wat 

-arrested  under  the  writ,  and  being  in  custody  he 
moved  to  set  aside  the  writ  on  the  arrest  under  it  aa 
irregular,  on  the  grounds  that  no  bailable  writ  could 
iisue  in  the  suit  after  it  had  been  commenced  by  writ 
ef  lummons,  or  if  it  ooi4d,  then  tbia  wril  wu  not 

— -2  c  2      ■'■'■'"'■"        '  ~  f'''~ 


"TftlT*' 


If  Mconting  to  Um  pricUc«  undur  th«  lialuto 

or  im.  I 

Buiiift,  J^— Thu  qiMwtimi  prrtwited  fof  <l««ii4<wi 
WMA  tttM  tl  tfM  il|Kt  to  b«  morv  important  than 
In  tnitfi  ll  reallf  k  F  flwl  l«,  upon  thu  conatrucUon  of 
the  itatiiti^,  though  It  e«rtainly  inv«»lv«a  an  important 
right,  wh#tn  it  may  he  viewed  aa  either  leavmf  a  right 
in  plainUflt  to  arreat  during  ihu  pnigreaa  of  i  auil 
tintmich«d,  «r  m  victutUy  having  taltiii  iway  i^ 
fight.  -^ 

Th«  and  Geo.  IV.  ch.  I,  aee.  14,  give  the  right 
to  plaintlfla  to  arreat  in  auita  previoualy  commenced, 
•nd  enacted  thai  it  ahouid  be  done  by  auing  oirt 
upon  the  affidavit  an  aiiat  writ  of  oapia*  ad  rupon. 
dmdum,  and  to  cauae  the  defendant  thereupon  to 
hi  arreated  and  holden  to  l>ail,  which  bail,  if  the  aaid  , 
Wfil  ahall  have  lieen  aued  out  •(tor  common  bail 
being  filed,  ahall  be  bail  to  the  action. 
5  By  the  act  12  Vic.  ch.  6.1,  the  writ  <it  eapioi  ad 
ftaptrndendum  ia  done  away,  and  a  writ  of  capias 
^Ntfre/y  auliatituted  in  place  of  it  {  the  two  fffilt  ^ 
quito  diatinct  in  form. 

It  ia  plain,  in  thia  caae,  that  the  proceeding  haa 
wit  taken  place  under  the  atotute  of  1822 ;  and  indeed 
in  the  argument  it  waa  conceded  that  the  arreat  and 
the  writ  could  not,  under  that  atatuto,  be  auatained. 
i  do  not  therefore  feel  myaelf  called  upon  to  expreaa 
toy  opinion  whether  the  firoviaiona  of  the  atatuto  of 
1822,  either  aa  reepecti  the  apirit  of  it,  or  the  worda 
of  it,  remain  ao  iar  in  force  as  that  H  can  be  carried 
CNii  IftADf  WML    The  limple  queation  ia,  whether  a 


A^idy. 


.Jill 


■«a^^.„j?i,s»i^s=i:r 


',«'*»- 


''^ 


■■LLf  ?•  MUT. 


bcUfthtii  wf<t  uiwiAff  Umi  •lAttilt  of  1M9  ftv«ii  In  (h« 
form  lo  thai  •a,  ctn  iaawi  U»  ^t\  thn  drfcindant  lo 
|«U  in  •  Mtil  alnMidjr  ramnMnr«tl  by  writ  o(  tumitwMw. 

Th»  iViul  rlaiMM  of  (hit  ■ci  |iriiTiilnii|>il  thd  pro- 
•MM  in  ail  actum*  cotnmencixi  hi  tM  Co«tr$«  of 
QuM)n*a  lUmch  antl  Omnmon  PUnm,  In  caaet  whara 
to  ia  not  intcndcHl  to  hold  thn  d(Rf«n<lant  to  aiieeial 
bnU,  abnll  b«  by  tho  writ  in«niiuniHi  m  No.  1  of  tha 
iGh<Mlul«,  which  b  the  aunimona ;  and  arciion  24  itp 
Iktl  b  all  aiKih  action*,  that  la*  aueh  action*  ooaH 
Bi«nc<Hl  in  the  Mud  Courta  of  QtM«n*a  Bench  an4 
Common  I*l«aa,  whenein  it  ■hall  be  inlfuidcd  to  arraal 
and  hold  anj  peraon  to  ait^cial  bail,  the  procoaa  ihall 
be  by  writ  of  capiaa«   •  ^.     r» 

The  34th  clauM  enacta,  (hat  firom  the  time  when 
the  act  ahall  commence  and  tak^  effbct,  the  wrila 
hereinbefore  authorised  ahall  bei4he  only  writa  for 
the  commencement  of  pcmonal  actiona  in  the  courte 
•foreaaid.  The  queation  may  \h>  anid  to  reaolve 
Itaelf  into  thia,  can  a  plaintiflf  have  the  writa  of  aum^ 
mona  and  capiaa  lucceaaively  in  the  aamo  cauae.l 
If  hexsan.the  procoedinga  of  the  plaintiff  in  entitlinf 
the  affidavit  are  regular,  and  the  other  proceeding! 
•re  rmulttrf  but  if  the  one  writ  cannot  iiaue  aHer 
the  other  while  the  auit  la  in  progreaa,  then  the  writ 
of  capiaa  and  proceedings  under  it  muat  be  aet  aside. 
;  I  «m  of  opinion  that  theciM.of  arresting  a  defeii* 
dant  aAer  the  commencement  of  proceedingsHiy  writ 
of  summons,  is  not  provided  for  iit  any  way  under 
the  statute  of  1849,  and  the  proceaa  given  by  that 
•tntute  cannot  be  uaed  for  such  puipoae.    .  .^s-^Mi 
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The  two  MCtion*  b«for«  ro«nti«««d  (M  aiid  84) 
prwide  for  th«  coimn«no«nMml  of  miti  In  die  twii 
liMM  of  proeew  tiMicifled,  ihel  is,  ■ommoiKi  or  wHt 
of  capiat  I  ai  It  la,  I  can  lee  nothinf  In  ike  aet  wkloll 
evincea  an*intention  that  hoth  linea  of  proceaa  nia|| 
or  can  be  uaed  in  the  «me  eaui^.       -  ,  *» 

«i^The  caae  of  Pontifex  v.  De  Maftwlf,  1  B».  4tt, 
ii  no  aathority  for  the  plaintiflT.  In  the  Enf;liah  Act 
1  ai  2  VI©.  ch.  1 10,  aathonty  la  glvea  to  lame  prooeai 
of  capias  to  hold  a  deiemlant  to  hall  in  a  ami  already 
commenced,  and  it  ia  done  hy  a  judfB*s  order.  Thf 
practice  upon  theae  orders  is,  to  admit  the  tryii|' 
upon  affidavit  whether  the  dei^ndaat  ihovld  er  no| 
^  arreitedy  aa  »hewn  by  Pf|N»  v.  Hialop,  1  E# 

^Whether  the  old  practice  under  the  atalvle  <^  1833 
ramains  in  force  or  not,  as  before  alated,  I  do  not 
M  called  upon  to  determine  \  iwm^mmmn 


uaderatood  to  say  j^a,  that  the  proceaa,  aa  pravlMftl^ 
oMtr  the  sCatnte  of  1849,  cannot  be  otherwiae  uadi 
tha*  aa  the  eoinmencemeAt  of  the  ault*  .t^nt^^'-y.^i^^^^A*,,, 
<i  The  Bwnmona  for  aatting  aaide  th*  w*U  and  wnd^*' . 
■oat  thaff^re  be  made  ahaolate.  .     |  •  -'^^^ 

%    JUile  to  aet  aside  writ  and  %mmwtd»iiMi!mit 


A'i- 
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Batl-ufidtr  what  eireumiUHUM  Ihtkcm  ifppln  mmmmvif  to  § 
Jw^  M  cAMitert  >bf  rtilf/.--iW  >r  Ml  IsmmI  ly 
,  |JM«d(/«MrjMiU()^'««t««ra4y»<         ;^^ 

WhM»  \m\k  Mljr  upon  thtix  having  pKfovmM  thsir  oadwtaklack, 
tbra  that  being  a  legal  defenca,  thay  must  phad  auch  matUr 
In  their  diadierg»--4hay  eaaasl  ap|^  t»  tit  aaa^  Ibr  fm 
■aaunarji^intaifttranca. 
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IWh  ■•«  trt  ttN  ■NBB  Vf  wnU  lal  HUVMy  Mr  IBnr 

principal  majr  chooM  toUo,  m  Uinf  tb«  •itorMjr  (or  tk* 
<  ■  prioc^pikl.  -v  ,.  ~.i'-  f« 

'^   The  Acta  oat  of  whieh  thete  apf^cationt  were  made 

ippeared  to  be  theae : — The  preaent  plaintiff  in  the 

month  ofDecember,  1B49,  commenced  a  bailable 

•ction  ajphat  one  Donald  McDuflle,  and  in  February 

after  Hiram  Goodwin  Bernard  and  the  defendant 

fiunter,  became  apecial  bail  for  McDuflle.    Judg 

;lM»nt  waa  obtained  against  MrDuffiie,  and  a  ca.  m, 

%aa  iaaued  and  placed  in  the  hands  of  the  sheriff* 

In  the  moijth  of  May  last,  while  the  ca,  u.  waa  in 

ikn  hand!  of  the  sheriff,  one  of  the  bail,  Bernard, 

waa   desirous    of  surrending    McDuffiie,   and  he 

MoDuffie,  was  desirous  of  justifiing  neW  bail)  but 

.ffMl>i  view  to  avoid  the  expense  of  a  surrendefi 

ilid  the  inconvenience  to  McDuffie  of  going  Into 

cualody,  his  attorney  applied  to  the  plaintiff*s  attorney 

§mM  oonaent,  and  «  paper  in  the  following  words 

wia  signed  by  the  [daintiffV  attorney :  '*  I  consent^ 

Ihtt  good  and  sufficient  bail  be  substituted  in  this  cans*  ^^ 

tbr  the  bail  alreaidy  put  in,  one  of  the  preaent  bail 

deairiiig  to  be  relieved,  by  the  substitution  of  other 

good  and  sufficient  bail  in  their  stead.    Dated  18tk 

llay,  1800.'* 

A  new  bail-piece  was  framed,  and  the  defendant 

Noble  with  Hunter  became  special  bail ;  but  instead 

of  undertaking  to  surrender  according  to  what  would 

be  required  of  them  to  do,  having  entered  bail  after 

final  jodgment  obtained,  they  entered  into  a  reoognl* 

naoe  in  the  ordinary  fermf  that  the  defendant  ihoiiM 

pty  the  oondenmatioo  money  or  turrender  bioiicllf 
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fte  ;:■ 
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to  tiM  ciMtody  nf  the  iheriV;  or  (tutj  wwkA  inm^ 

biin.  ■"'•'. ''^^^  ■•■»•,'■ '*"'-  '"'W:,.'^ " p"^     /  - ' -."T 

^  Oo  iho  99iir  of  Inn*  appHMtUNi  wm  biwI*  to 
•mer  ■!!  tmnerttuar  upon  tho  M-pieco  eotorvd  into 
by  Bernard  and  Hunter,  the  noW  bail  having  jinliAod 
on  the  20th  May,  and  an  allowance  thereof  ordmU 
i|Lp  0QBoneretur  wan  ordered  to  be  entered. 

In  the  mean  time  the  ea.  aa.,  which  waa  cu 
while  thii  change  of  the  bail  took  place,  remained 
in  the  sheriff't  office,  and  at  the  return  day,  waa  m 
turned  n^  eU  imentu*.  On  thia  return  the  plaiflo 
tiff  commenced  an  action  againat  tho  defendant,  and 
in  the  month  of  September  Iha  defendanta  Mrrto* 
deredMcDuffie.  On  the  7th  September  McIMiflM 
applied  to  be  discharged  on  the  ground  of  an  illegal 
aurrender,  becattao  of  the  error  which  had  baff 
committed  in  the  condition  of  the  recogniiano#» 
Jlriucb  application  waa  diachargedi 


f  The  present  defendanta  appearad  to  tba  u/Sm 
a^linat  them  by  a  different  attorney  than  McDufta'% 
and  to  the  deolarmuon  on  the  raoogniaanoo  the  4i^ 
fendani  Noble  pleaded  several  plena:  1st.  No 
noord  of  the  recogniaance.  2ad,  No  aotioa  peodp 
ing  against  principal.  Srd.  No  record  of  recovaiy. 
4th.  No  ca.  CO.  against  principal.  Sth.  Tk^treaog- 
nizance  had  been  entored  into  after  refovary  of  iaal 
jwdgmeot.  6th.  Setting  out  that  judgment  bad  beta 
l«6ov«red  onthe  6th  May.  and  that  leoogaiMiiee  ha4 
been  entorad  into  on  the  I7tb  May* 

The  plaintiff  applied  upon  an  afidavU  of  the  plain* 
tif  *!  ittomey,  ia  wbieh  he  awofe  thai  iipon.gif^ 


■•  'Tt^W 
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%k  emmm  to  ehange  the  ImH  tie  wtt  ■■mr«a  thai  il 
•dkmnUqps  wli«lev«r  ihoald  be  taken  or  lought  for,  Vik 
eomequenc*  of  the  attorney  tf  reeing  that  the  ne«y 
bail  ■boald  be  pat  in  eo  aa  not  in  any  way  to  prej«- 
diaa  the  plaintif' a  right  to  proceed  againat  them  ia 
the  event  of  their  not  aurrendering  the  principal  in 
due  cotirae  }  (hat  be  agreed  to  the  change  in  (he  full ' 
Md  coofident  belief  that  the  attorney  would,  under 
the  cirouoaatanoea,  take  care  that  in  the  entry  of 
•nbAiitiiting  bad  no  irregularity  ahonkl  lie  committed, 
■ad  that  the  attorney  agreed  to  aee  that  thftbail  was 
properly  put  is«r</^  v''~-'  ■■■■:-■'■■','.'■'■■  ■  ■■i^ir'^nj^ '>,<'* 
'  The  applicatioa  of  the  plaintiff  waa,  to  atrike  out 
the  2iul,  3rd,  4th,  6tk  aad  6th  pleaa  aa  being  pleaded 
•fiUMt  good  (aith,  and  therefore  fraudulent ;  and  it 
was  nought  to  au^^rt  auchappUcatioa  on  the  grouiid 
that  the  acta  of  McDuffie*a  attorney  muat  bind  th# 
bail,  Md  he  waa  to  be  treated  aa  their  attorney. 


>  l»  aiaiaer  to  the  appliaation,  McDuffie*a  attomef 
••MM,  thai  hey  aa  attornay  Air  McDuffie  and  not  for 
tha  defaadaata,  aikad  the  plaintiff 'a  auomey  to  eoa* 
leat  to  the  change  of  the  bail,  and  that  aothiag  waa 
mid  ait  the  tiaaa  about  the  matter  being  regular^  anil 
that  the  agent  of  the  plaintiff'a  attorney  attended 
when  application  waa  made  for  allowance  of  bail^ 
•Ad  upon  other  applicationa  in  the  caiaaa. 

The  defeodaata  alae  made  a  cvoaa  appUeation  to 
aiaj  nU  prooeadinga  in  the  aetion,oi;  the  gfoorai  thai 
the  defendant  waa  aiirrenderad  by  the  bail  withia 
proper  tiae,  lo  flur  aa  they  wera  oancemed.    ;i^' :  ;  ^ 

Thia  waa  oppoaed  on  the  ground  that  the  deiha^ 
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dtnOf  were  (o  be  eonridered  and  treeted  M  itinding 
hi  the  itme  tituation  m  tfce  llrM  beil,  whom  the 
plaifitilfi  contended  would  hive  been  fixed.  The 
•urrender  t«K)k  place  on  the  29th  of  Aufint,  within 

four  days  of  the  firat  term  •hot  aummona  aued  o«| 

"  M 

tgainiA  the  defendanta.  ,       ,, 

Bunna,  J. — The  recogniainee  wflfieh  m%  win  Mf» 

entered  into  ia  a  legal  undertaking,  whereby  they 

have  bound  themaelvea  to  render  their  principal  or 

pay  the  debt  and  coata.    If  the  plaintiff  baa  done 

anything 'Which  amounta  to  a  diacharge  of  thla  un. 

dertakirtg  of  which  the  bail  are  ignorant,  or  with 

which  they  have  nothing  to  do,  then  they  may  apply 

lo  the  equitable  juriadiction  of  the  court  by  motion 

for  relief,  but  where  they  claim  to  have  performed 

their  undertaking,  I  can  find  no. authority  for  a' §00 

n«ry  interierence.  ■':■  [  „*^^i'-_r„.vJ^«^^  -v 

^  If  bail  have  duly  bylaw  ayrrendered  their  prfn- 

'  ilpal,  their  courae  ia  to  move  to  enter  an  exoturetur 

[tm  the  bail-piec«,  and  to  plead  the  render  in  th^ir 

diachar|e  in  an  action  brought  againat  them  j  t^^  if 

they  are  not  in  a  aituatlon  to  comply  with  their  uh- 

dertaking  fbr  any  reaaon  which  the  cdurt  would  hold 

ai  aofficient  for  Interference,  their  courae  la  to  mam 

to  enlarge  the  time  of  aurrender. 

Whenever  the  bail  rely  upon  having  performed 

^etr  undertaking,  then,  that  being  a  legal  deieno«,  H 

a^ipuld,  f  ^iak,  not  be  diapoaed  of  In  thla  aummary 

nanner,  but  they  ahooid  plead  the  render  In  their 

diaeharie.    For  thla  reaaon  I  muat  diaohir|»  thef 

ddbB<lant'8  iummoiii  to  atay  prde«edliiga  j  andy  at  it 
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Jependfl  upon  the  tegil  right  «•  mcoirer,  tnil  the  legtl  *"'^, 
•light  or  not  to  muAui  thii  ■pplioetion,  I  thinli  the  cum.    v  #'^ 
■equenoea,  aa  reapaota  coaU,  muaC  follow.     The  auni* 
•lona  ia  tliachaqged  with  coata. 

With  raapeot  to  the  plaintiff'^  appliMtion  to  atrikt 
•lit  the  pleaa,  it  dependa  much  upon  the  aame  prin*    • 
oiple  aa  the  other  caae.     The  undertaking  of  the 
btilia^iegal  undertaliing,  and  the  plaintiff*  having 
.4oM  nothing  himaeif  to  waive  hia  legal  righta,  hat . 
m  right  to  enloree  the  contrmot  againat  the  hail  ac- 
cording to  ita  legal  effect ;  and  the  defendanta  have  d 
light  to  reaiat  and  place  tbeniaelvea  upon  the  legal 
•fleet  of  the  undertaking  entered  into.     Each  party 
•re  dealing  with  each  other  at  anna  length,  aa  it  were* '  ' 
Whether  there  be  anything  wrong  in  thia  bail^iec^ 
or  not|  or  whether  the  plaintiff*  can  recover  upon  it| 
or  whether  the  defendaata  can  aucceaafully  defend 
Ihenaelvea,  ia  not  the  queatioa  at  preaent.    Th^^~~— 
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plaintiff*  deairea  to  reatrain  the  deleodaata  from  aetting 
up  certain  defencea,  on  the  ground  that  they  ars  v 
doing  ao  againat  good  faith.    The  plaiaUff'*a  attorney  ^ 
IruBtied  to  the  attoniey  of  the  detfendaota  in  tlM^ 
•riginal  actioii  lo  put  in  bail  reguhuriy,  and  he  now 
^idaiais  tlMt  ao  advantage  ahould  be  taken,  if  it  bs 
doAe"^  irregularly ;  and  he  daiau  thia  becauae  th^  ~ 
•ttomey  ahoidd  be  treated  aa  the  attorney  of  tlM 
defendakda  ai  bai!,  ••  well  a^  attora«fy  of  the  ori|inal 
^fendaat...''  .^>' ,.■;•.■;■,  ' 

This  is  not  the  caae  of  bail  to  the  aberiff,  who,  in 
the  abaaaca  of  their  principal,  p«t  in  bail,  having 

iployod  an  attorn^  lor  that  pwpoaa  in  oeder  to 


''^ 


^#''' 


'J^' 


\ 


I- 
If 


pfX>toot  themMlvM  |  but  wh«ro  cmm  of  th«  ball  AtmHi 
to  b«  raliev«d,  ind  the  onginal  d«fen<lant  r,ocnpli«f 
with  his  dttmn,  ami  by  conaant  ol*  tha  plaintiff's 
•ttomey  aul)ati(ut«a  new  bail^  Tha  bail,  ao  far  aa  1 
«MI  ata,  do  aot  employ  an  attoraej )  and  I  can  m§ 
no  principle  why  they  should  be  boundl  by  what  tli# 
attorney  for  Ihmr  principal  may  choose  to  do  aa  beiaf 
attorney  for  the  principal.  Aa  I  before  said,  their 
undAtakini  ia  a  purely  lefal  one,  and  there  is  nothii^ 
Ib  Ihair  aotering  into  that,  for  the  favour  and  adva«« 
ta|e  of  their  principal,  which  ahould  cxNifer  a  right 
«poa  tha  attomay  of  that  principal  in  any  way  by 
My  collateral  agreement^  bind  tbeili. 
The  plaitttiir*a  stunmons  must  therelbm  ^  dti* 

wfth 


'*•. 


•"f-trj  ■.,a»j'       '!.(.;.■■*.''    ><.A'    •.■^'■'     ■■>    •  ., . 

■  '     -  ■-  .-       ..  '^    --;    , 


•0      .••*.••. 


■■4  ,,,''*%IJ_,. 


■    ...» 


ir, 


i4  ^t» 


^i  ■ 


M'li 


■.♦t.'i 


to"    • 


V 

I 

••\. 


»"^: 


'S. 


I«  #»•» 


lilPdllfS  6?  POliffS  d?  ?^ACTTCB, 

Al  DimiiiMiD  III  onAMBna  it  ma 
tvmm  or  mi  ooukts  or  Qourt, 

■  ^ 


:  * 


AMU    nftlJMftM     MJUA. 

\      •  "■'■  W    .'   ,  ^"  ■■■''''■    ' 

.f  ABATEMKNT.  '* 

1.  4|UOTtt  y  lrMl4  ^  pim,  im}-P9iA  tad  BCMllil^(  ir. 

ACnON  <yif  CA8I.      • 

•  ABf)f!fO  CCWflfft.  /'i  ,'' 

Apolieatkm  to  idd  to  •  ikehratian  in  «j«ctin«nt  •  Amim  hf 
A.  B.  •ftar  iMiM  JoiMd,  rvftiMd  und«r  th*  ciroamataacM  of 
limmm,    PwWkhoh  ▼.  Hma  •!  aL,  SH. 

^'-"^•.  '    '   /  ADVllWE  OLAIII.  V  ' 


Airlf.]  ^6«rt  Ml  advcrM  claim  ia  inada  tojpopwt y  MJiiwi 
In  txacation,  the  Ju«if«i  to  ChunlMn  will  diiwt  an  mm,  aa». 
liM  tha  asaeatioa  eraditori  gtva  tha  thariff  a  oafleiani  indaia* ;, 
■Hy.— Robe.  MdUy  li  Jaa.  MoKay  v.  Wm.  Mellay,  165. 

'■'"..•■  '     ATTIDAYIT.     . ;,--.' .;-.../    V  ..;'!,!■■ 

1.  hUrheutorif  Mgmmi.    J(gUim/U  «f  mtrUi.)    flattfof 
Ma  ifltarloeatory  Judfrnant— wording  of  aflUavit  of  martta— 
teMi  MMrt  tlMt^inUff  hath  ajfoorf  itAnof  to  tkU  teiUm  m 
Ma  HMfttk— MeOm  at  il.  ▼.  McLmq,  ooa,  lie.  6. 

S.  4tel.4irM./F,e&.8,cM.«.  Plw  fa  abaf  wwaiil.  Pla« 
^rmUimeiqfpttriMi»oiJoimd,homt0b»tUM.}  Tba«Ad»* 
▼it  vtrUying  •  pU* la  abatanwnt  oofht  to  lUta,  in  tktMif  ^ 


p,  th«  puica^  raaidane*  of  tha  party  not  joinail— it  inig^t  par* 
llaoninc  ▼.  Dag|M,  141. 


ban  1m  ■nflclaot  in  tha  allkbvit  to  itata  that  thajilaca  vt 
niitmeti  m  that  mantiooad  in  tha  plan  anntiaitK— Jfttah  (k 


imImiMn  }   ItnaMtaotbaaMwniathaaadaTit 


to 

ta 


/i 


UMBUi  narovrt. 


\  . 


\ 


•or  wMlMir  th«  ibfnidiinl  Inm  «pt>Mir«Ml  tf  Ml  It  {§ 
•■rvad.-Katrhitm  v.  K«|mIj«,  slMriir,  IA9  ^ 

•II  tpfti^AtlcMt  by  •  rcUlof  •f«tMl  lh«  ffrtrn  of  «  niunUlpal 
•ounrilkir,  MMVr  lb*  •aMfwM  .Munirift*!  Co«n<-il  Art,  it  !• 
aa(  nM-MiMrv  la  ttalu  In  iIm  aflUavila  tualalninc  lh«  r«l«lor% 
lb«l  IM  cViAimlant  ha*  «illh«r  a4rf«»la4  or  artati  in  iktt 
It  it  altagMl  b«  hMi  MMir|wd.~Tb«  (^imimi  m  raL  1I«4L^ 
ir«U  V.  StaplMiiaaa,  770.    .^.  ,. .  .  ^    , 

ArriDAVTT  Of  MCRrm. 

Wbara  th«  partnar  of  tha  laaanr  of  plaintli^'a  aNomay  awort 
Hint  Iha  laaaor  of  plaintiff  bad  a  fond  rauaa  ol  art  ion  ia  tbit 
«MMa  oa  tbc  marita.  it  «•§  b«M  anArlMt .  StwtMt,  it  would 
%•  Otiwoiw  If  mad*  by  •  eUrk  in  tho  altonioy*«  oAt«.-*-Di» 
«  dam.  CbMedlor,  PraaldMit  and  SeboUn  of  King*!  Colkfli 
V.  RkbonlRoa.il  1. 

A    HMeUmef  of,]     Whan  •  doimdoat  aata  not  eortalk^ 
iMti  In  hia  oAikvit,  and  tb«n  awaora  tboi  ka  is  adbimd  (noT 
ttiat  A«  ArMnwa)  tlmt  bo  baa  •  good  dofenra  to  tbo  aaid  action 
on  Iha  marito—MiM  Mr  Roaiirooir,C.jr.,  aAdivUaafllciontv«» 

m9n^%  mMttfmi  iwf)t'    .         ^.         .    ,^  • 

■  AFffDATTl*  TO  WttJi  TO  lATC 


f.  9n0dtnefaf,tnnotfbUiH0imgtktworigiffthtmi,"i 
good  rtamm  to  Mww.'*)    An  aAdavIt  to  bold  to  twil,  •tatiitf| 
iWt  tbo  plointiff  "  bfti  foaaoM  to  boHoro,**  and  not  "  Ud  gMf 


Noaon  to  bwliova 


AORNT. 

1.  Ihemiijf  ^  dlantm  <»  Toroiile  afifUfuWiy  i^mla  la  tAii 
Mfir  eoMiliM.]  A  doftndant,  who  bad  baoo  auod  in  Ibo  co«nt|t 
of  Wontwortb,  hut  wbo  livod  in  tbo  county  of  Tork.  omiiJoyad 
M  attomo^  in  Toronto  to  doimd  bim ;  thio  attornoy  ia«tni«t«| 
tneClMr  aitoraoy  in  fhunaton  to  ontor  an  oBMoraneo  ;  a  dtdiw- 
ntfcm  waa  thon  oflbrod  to  dM  attoraar  in  Hanillon,  and  d** 
cHnod  on  tbo  gnwnd*  that  ho  hod  onlv  boon  appolatod  acmt  to 
OBtor  an  aitpaaranco ;  intorlonrtory  takmont  waa  aftorwaiAi 
iigaad,  and  ilaHiagia  a»aMad ;  aMncoUdu  waa  nada  hy  th» 
dalon^t  to  aot  thaao  proeoadlM  aaida  far  irr^pilarity,  on  th# 
«oMid  that  Boithtr  thodaMMBi  attomiy  nor  hit  agmt  had 
iiH»  lirwl  wiib  tha  dMkmtiS.   Thto  anpUntka  41*  Ml 


nF.  V 


»%^t 


$:\:- 


roa  raqoirod  tnr  tho  aCntoto),  la  bad.  aod  ai  *^ 

it  moal  ba  aal  aiUa'— Moyora  V.  CampboOik  .  4.  ' 


moirr  ov 
__.../«•  ftit  te  iM^alfliiliriiiyttiliiiili« 

••rvMl  ky  •Asinc  •  ropy   In  tlM  roianty  <i<i«-«  j  mm)  4t<4  jWr 
liAfl*oi.AV.  J.,  th«t  ui>m  thia  nmiMtaMi,  •ml  br  o(lMMrfHIMII|^ 


AMBNDMKIfT. 


.»:»/■ 


1.  Itmtmlkmmd.  IkmktmhHm]  t^v* fo MMH^lllMMi, 

Wt   llMrV  WM   •  *Mtb«    M   lO   wlM<lMr  th«   d«lMMkllt    WM   10 

10  w  1 4  day«  aAm  JttdguMml  glvMi.— Ptfiia  v. 

a.  loa. 

ipmlkwhm  to.     Jlt^VMl.]    Application  Vy  pi 

>d.  by  wllhdrawlnfl  J«in«rriv  to  pkaa.  afW  trn 

■  in  Ami,  nivmmL  -HutdiUMM  v.  U* 

to  mmM  r0MiA]     Applkal 
•  pton  al  iMMry,  nww<    ■A<t 


l«ftMtd.~>l>wl  V.  KioffMnill,  tt>. 


•H^i 


APPEARAKCK. 


,'»  '.* 


f : 

rfiUMto.]     TlMtOlfTOfMtMMMMMMfftUtHfbritltpi** 

MM  Md  aAikvil  of  tarviM  iWooT  U  Alod,  la  M  Imgubritj, 
^g|«  wjUHy.     fnJMmii  f»i  tan  v.  WioWoolMrMi 

,  ARREarr.  ,;   '■?'. 

I.  Cb.  Sa,  mrrmtmdm'.)  A  «toftmkal  omaot  W  Miwlri 
■wltr  •  00.  M.  whoro  •  il.  >.  Imm  boon  tobon  o««  and  toliA 
upon  bttt  not  roturnod — tUm oC  M.  v<  Camoran  ot  al,  tl. 

ito.1    Tbo 

»,C— mtnfi.W.    '      •'  •       *■■: 

t.  OMbMl  Ck.  Jit.    Off-]    TIm  orklMl  «•.  n,  oiMlli 

pnwiJ  l»  mtmpoaA  witt  tho  copy  tfll  tba  eontmj  kt 

•kMWII.>-<A.  ,       ^ 

4.  J^y«i«iMd^0a.aa.tfiMBMior/l#lMiMiir  IOI.^<W- 
Mill.)    A  MMamoM  to  iot  aaido  «■. «.  on  liw  irawid  that  Um 

'     loL,  amli 


\; 


7bito.1    Tbo  writ  «# 


JifaaihjLbad  baoa  amat«d  lor  a  mmb  andor  lOL,  anhMlvt  •# 
ooota,  ^Lliiiliiniil  on  tlMAota  ataiad  b  Um  caao.— Bakar  tr,^ 
MaKafPIC  "Wv. 

5.  Jftw<^loa<rW^<»rywil-.<J#«towltelw>*oa<^.1  WImm 
fka  wanant  to  af r«at  ia  addrwovd  to  two  baiU*.  aa  If  Jointlf  , 
OM  mar  ntrarthiihto  amat.— HotWlnftoa,  admintatiatof  ol 
Halbartatloii,  V.  Wbolaa  li  llwmpaM,  fftS. 


"X 


*'W^       "W^BM^^W^Sffc™"      , 


'.  ¥ 


%'i 


mMumm  KtfoMif'' 


kTTkCmgtWf.  ^ 

#  •  ATTOiWKT. 


fciltoii  «r>r  lh«  •ward  o/  tki  kftMiralon,  U  ih«y  dlMffTMIIIIli 
#i  M(  make  M  tittnl  a^prirw^k-IUf  v.  MtUMaA^  Tl. 


i 

f.  iiwiii  TiwuM  pi»fattwr. 


M  la  ItN.  may  |f>  m  wfth  hi*  •rikm  ifalfMi  \Am,  mnA  H 
■Htatuff  M*  fwmJhf  acalMt  iIm  ahcrir  M  Hm  mmm  tina  ~T^ 

fMN^IVt  batt  art  Mt  hamJ  hf  JSTarimTw 
IMr  BHiM4pal  nay  dMaaa  l»4»v «  MMf  .Ha  anarMV  fcrlkf. 
|H««fpal-MiiriMUif.  N«M»*||Mil»r,tti  '  v 


SILLS  or  EXCHANOC  AND  PROMIMOET  ItOTEt. 

••"Dwnamr,"  1,4, ;%,,..,  .  ,          v.    «.,■  ,  -      \,.-;V 

^.ii"Aiml.-|.l.               ,                   ,      >  ...r•' 

a^  JkM  la  teMM*M«r«.  Vl^  a^  ««iMiiii#lM^ 

Mi>    IMf  jnr  Boaara.  J.»  tkat  andar  th« jtai  at  1 

fW  «IU  ei, «  b«UaMa  wHi  aT  aMM  gi  van  i»  tha  fcrm  to  UmI 


r.^«ri.  A#a  lb»pwaWBai  aTllM  atoliita  af  MM,  wU'lk  n^  •  ,  /' 


Mil  la  t^  imoimat  hailaMa  wiila, 
•it««Amtt/l,4.  ,  4 


ID'  aV 


■X  •; 


-*■'«♦*« 


•^  'ja^ds- 


m  OAtM* 


f^ . 


II 


#.• 


*  r 


^  ^  ft 

la  iIm  i«%in||  «  tu(n4vii.  m  mA.  MinU|  eiM»^te«i  Willi  |r»  iIm 

mt^»  baiaf  mM«i  kf  M  •nmmf,  mi  Hi  mm  Miit 

•ndnrMd  tlMr«M  it  Ik*  iinM  nt  ikm  ••M«ttaii-^l  k  n*t  mnji 
•iry   tiMi   iW  •ltti«n«)r   alMiiU  b*  i>r«vcil  •!  limikmm«t  lib* 

_^   COMMWION  TO  tXAMINK  lflTWt«Wli» 

I.  memrilfihr  mtUgnnMl  HMnritf  Ihr  e«fi  frMi«d«i, 
|Hmv«  iIm  ■MilM-AtkNi  «iti  MKik  ^/  Um  p<ftinti4r*t  «liom«v,  i«' 
1^  ■■■■>  of  tlw  j>i«l>rtt Jbf  «Ml».  ImCmw  i«iM  ^iMd  «a4  te 

SMQf  MMMrtM  tof.-^HI^BiHWi*  *.  Clowin,  1(1. 

ft  iMnKfy  At  ««ii  r0Mail    SwurUt  fcr  tmm  nfhmA 

AMikatka  UXft  MCk«  of  trial,  wiikoat  MctmatlM  bt  kit 
tty.— NcDMk  m4mi.  (VCmiMra  r  Dafoa,  tft  '^ 

'  ft  (k$lt^/ktmm  0tikm.]    WhtntktmnmAMtUmmmkm 

U  to  fMMNMM.  tiM  CMWt  will  mj  IM  p«WMiiifl«|  till  iIm  i 

il  Ibt  Ant  Mtka  b«  f«ki.~liyt  v.  Rikimi,  flMilf  if 


if' 


'         )     Dawdlnc  V.  John  KMtwowl  •<  •!.  il^ 
6.  CMi  ^ftmm  iHfllt.]    Ksmpt  in  MM*  ol  ramaiMttt 


iriMn  HMdN  raek  bj  ito  roan  Ibr  want  of  iIuml  if  a  taaa  mm 
iMrn  Ibr  trial  a  MeaiMl  tlma,  '  «        ...       . 


«rtiiltil»d»Mliol  Ito 


iIm  party  •aci-««dling  will  not  to 


Am  <*  Imgalirity,'*  r;  "n.  fb.**  I. 

A«  <lwwiidbrf.]     Wton  (to 

out  of  hia  toadt  for  tto 

on  tbdr  ■«co«al,  tto 

It  HMT  damand  Mciirltjr  lar  coaia. — Kaid  v. 


oaa-  inaiaianij,    »i  "n.  ra.- 1 

ft  Btemiki  fb>r  idtoi.  «  aiay  A« 
fllabtilT  toi  pbard  all  bia  propai ly 
panaAt  of  b  •  eraditon,  aad  wifa  on 
^1  may  damand  Mcurlty  lar  coaia.- 


>br  «•■(•,  «f  Mtol  lit^  diay  ^  dmiiwifwf,) 
■iy,  imte  aartaia  drcamitBacat,  damand  Maority 


If 


'\; 


0hil#jM  I    Dm  4Mk  M«t«arf  v.  /«lMil«i»  iMk 


■■ygii  n  ■  4mmmni    am  mmwnn  ■ 

tf  fht  ImmH  (  MM  A«t  WMI  Milt  M  . 


ji*sr^r::Af:."35  assarts 

iWii  p»h«i  nnwi  fct  rfn  iMiwiM.  y*^  ^  !g  t^ 


f*«'t;-' 


^ 


L*-fllliMt  MM  If  tltwvsf!^  If  tw««i.  •"iijili 


JfO. 


IiiAiM>ii>ilt>>iiiiiiii>iii<i»wilMw>>h<» 

Mr  lle»ifi.  L^  mm  m  •pf^mm  *««  M   M  "•••.  »^»  »*• 
MUM  MlM|t  iMt  IMI  iMjlM  !•  lit  ('««fiiir  C^Mif « .  ••«i^iM 
is  MMi«r*ft  ttwtiM  WW  mntim  mmtmh     Wmk  « 
l»»  tH. 

]M»MltffMfflM*MllMMMI«9«»MiM*i««JpXI«««f  lifeli^ 
Hw.  It  IMft  |MHM|ia.  hm  |>r«#litd«tl  irtmi  oiglctinf  to  l|# 
mnal^f  llMi«  taaiM*  In  th«  ilta«r«lioa  «f  tlw  MMi«f«  !«• 
htlfMApi*li«'tnlfrMn.9l>W«lnf  to  M*mM  to  iiN).  ■ftt^ 
ijtWMni^wyjii  (M  MMi«r  km milmml^m  «t  Alt. 


m 


^MdUflMitklPt, 


Mite  m4  Mmm  lofflkw.—ll. 
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"ii  jitMM  ^Mii.   jti- «Mik  *?y  •jj*».Ty^ 
flkM%  o»H»iiitiiwi^iw»«iito.toyiiyi>avi;gwpi>j» 


MilMMilteCMWarOMrt.  •M«r9lM  W  dlJi^itt* 
ihHAlfi  lem  ^  !•  aMtif  «•  <1m  r^**'  Umi  w  iM  4*/  It 
MMWiwi  III  Mil  w»  Jwb*  «'  *!**  C<NMiy  C«wt  la^  Iwa 
MMiMii  If ^  OTtffMwwl  lo  ill  ttf  tl«  »■■— »y  HmI  Ia4 
aiwiai :  Wl  AriApr  BoMtt,  i  ,.  that  wiAm  ^f^M^nm^ 


MMMWOL  I.  «•!•  CmM  mi  lMftlloW«L*lMlwlMi  v.  lltf 

Sii^t. 


•I 

li. 


il  11.111 


It  rtbwrf  tifcir 


•Uawftl  li  m  ikl  wMt 


\ 


■>' 


m 


» 


i,iH0 


I'.^^'f 


.f^/  ' 

%',, 


)!(■♦ 


'pf^S* 


WW* 


,  > 


m 


OBAMMA  MVOBM. 


Of  obtaioinf  an  MMmpliAaition  of  Jadfrnrnt,  b*  firaat  mm  tbt 
oth»t  Mm  with  noiic*'  lo  admit,  ke.,  umltr  Um  ntloc  oT  eoait, 
M  Easter  Ttton,  184S.  Hm  IfMiar,  bowavar,  though  ha  can- 
not  allow  iha  eoita  afaxaniiUieaikNi  witbont  notka,  kt.,  nay 
•Uow  tba  coats  of  ptoaming  a  co|rf  of  tha  raU^--Cangar  t. 
MeKaehois,  290. 


U.  a$mrUf  for  eotlt.  Wkti  mmi  h$  altM  *n  Mnimt^ 
i||UMlO  Tha  4aiindant  in  applying  tit  sacttritT  Ibr  coato. 
Mali  oniv  stata  in  hisaOdavit  tha  noo*rsaidsaeaof  tba  phintiC 
Hanaad  aot  (brthar  sbaw  iba  alata  of  tba  piocasdingk  .  TMt 
^  eoaM  AtNB  tba  plalatiff  in  aoawar.— Manailly  r.  Haya, 


Mwr.l    Wbart  eamnMa  hail  Bas  baaa  aalarad  fcr  tba  ddta- 

4aat,  ha  ia  aalBelantly  haiwa  tba  aowt  to  a|^y  Ibr  aaeufity  ftr 

•o"**"""*'  . ,'  ■.  -.-  t  ■  ■  ■■  ."l'-\  >■■■/:.  ;■'*'.■ 

CONBBMf  RtTUiL 

.    h  i&Ory  <tf,  im  J^tdmmt  JBook.}^th»  <lMn.  Lowl  n 

.^.JBsa"Q»rparatioil»>»'l.    .'  .  .  '  ■"  "'  y '■■' \^>''%:-l 

CQRPORATIQN.  .    S 

W|r«  J  .  No  graater  particulanty  is  rsqairad  in  aatting  fartb  tba 
namtaora  corporate  body  in  tba  styling  of  tba  coMam  nda» 
1m.  than  of  indivldoala;  whars,  tbafaim,  fai  styling  tba  laa- 
•Mi  «rtba  plaintiff  in  tba  aoMsnt  rala,  apnaaranca  and  plan, 
^^TbaCbancaltor,  Prsaidantand8ebofaursorKlng*sCoilMMt 
TQrlt.intba  Provinaa  of  Uppar Canada.**  tba  wotdi  "in tba 
Provinoa  of  Uj^Mr  Canada*'  wars  omittad,  Aa  omisaion  waa 
Wd  na(  matariak<^t  an  ai^rante,  if  tnatarial  H  i»aa  aat  •  nvlUty. 
tatf  Might  baanrsd  by  laehaa.-.^Kin0  Colli|a  ▼.  RIdfiSI 
|Uia,111.  ^^     .'^'  " 

«sa  "Bfastar,**  1;  "Costs/*  15. 

t,  WhatUJkmUM.}    Tba  connaal^  Iba  ibonld  ba  «idb^ 
(•MriafirfftawHb  briafat  tba  trlaI.--AM  tK  dsm.  IMlM 
T^Bwltasr,MI.  .' 

■^■■■:/,.:.,  .:,:.■.:::..,,  CODNIT  COUtlT,  ■.:;:;,:■'..  v^-j 

>^*d8ata*l«.  ,    ,'.^;  :.;^: 


.iv> 


tWMt  ot  CAtn 


•■♦^--j-**-'-    ■  DATE. 

8m  "  Imgttkrity,"  1 ;  •*  Dwnurm,**  lb 

DEMURRER. 

1.  Dmmmr.  F(m.J  Dcnunvr  Mt  Mid*  on  th*  nmiiid 
tlMt  it  WM  wraof  ly  (bt«d,  tnd  i««.v«  givm  to  tmcod  pUt. 
TloMi  for  moviog  to  Ml  mUo  donmrrw.— Ikjr  v.  HolUind,  I. 

S.  J^fnAwi  iJMMrrir.]    MooMy  ▼.  J«ckMn, 29l         _^ 

a.  JViv^NitdfMirrfrtpaiKlin'aKMoiiaproMtoory 
GonaMrekl  Bank  v.  Danwoodio  and  Howcutt,  30. 

4.  FHMkm  drnMrtm"  to  daekmMon  <m  frmdmery  mU,  md 
imtrmiHm.}    Bank  of  MootrMl  v.  Pown  tt  al.^  37. 


5.  ftwwpm  to  ii<  Midi  rfimirini'  m  j^ritthiu^   Aimitroii 
▼*  Bamttton.  88. 


9tU,  "  that  it  WM  Mt  allagad  io  tha  daelaiatUNi  or  bfaaefc 
tiMkt  tha  meoiM  MOght  to  hava  baan  raeovarad  had  not  baao 
mid  by  OM  of  tha  datodaota-«aly  that  tha  dafeadaataioMJV 
kid  not  paid,**  kaftivoloM  dtnumr  andahoqM  haMtaalda.-f! 
lliIhomn8mtthfcBird,04. 

7.  fcwMa  to  mi  mUk  •  itmmm  mMMtout,  to  a  dtel»> 
r«lio»  ia  (TMMH,  fv.  ei.  A-.,  dteAarmd-j  AdMnanarla* 
dMUration  "  baeauM  it  Ad  Mt  Mt  Ibrth  tha  ormiMt  in  tha 
^Mkuatioa  MantioMd  by  imCm  and  teMdi,  y^abattab,  or  k 
aiqr  othar  tM7  pwfMlit  to  tha  rata  oTaoort,**  ih  noClHvuaM»«u 
Xoriof  V.  CIcaMnt,  0&  ',. 

9.  Sptelal  tutmmmt*  JDlnmimr.]  Hamf^oM  ito  ait  i«iilf 
dtmnrrar  m  ftivoloM  to  a  dadaratlon  vpon  a  ipMial  MiaamMf, 
«  bMattba  ra^oait  WM  not  warnd  batwaan ,  &c.  ,*' diaehargad.-* 
BradM  at  at.  T^Uria,  to. 

9u  FariapMi  MwM  ikk  ^  Stmmvtr  md  date  tTXHi^l 
"Ommm.  aaf  mi^t  baeaM*  tha  dataaf  tha dMinnar  did  m» 
i^naMth  tha  data  afk»81inf^A.  ^ 

10.  Tromm.    OnUitm  if  ^mi»**tiaiMt1li»rmi»  «f  mtr' 
Zad^  iki  Qmmi.**    Mwint  Jkimmr.1   Shavar  at  al.  ▼. 
Brown  aTM.!  188. 

18.  &fMim  $Mt  diWiTir  ibr  wan^  <f  aMrfiaal  Mli.]  A 
dilnanar  mSHt  uni  81ad  wRhonr  a  matginal  nota  of  tha  «s- 
M»d(AiainiandMli«ba  lakiD  OB  ammaprtf  inaybeMtaaidai 


tmitHaf  im  mofvint  tai^o 


o  OB  am 
Mwniba 


noolyKtidnt  M 


tha  othar  party  faM  nal  jeintd  in  d6iBanar;«^0ding  ¥*. 
Warinf»18Bk 


loAgi 
BtUii 


la  JibffcMf  tao<ai»aipfa^Ji»^^ 


^m 


§ 


1      -I*.,!- 


iW' 


tk«  eiiriii  tmwtf,  wWdi  nay  b«  mi  add*  witlMrt  Meh  na(*«> 
thttMlltalloa  my  h$  Iomc  wiiia  tha  wnpto  •f  tk»  iiwui'ni  >^ 
Wwl  V.  Sinai,  1^ 

14.  Pt9mkmfmUp0ffakUtobtm«r,  IkmwmrMtmUkm 
JMmhm,^  Dtnrarrtr  to  •  dcf  knilioa  on  •  Mit  payaMa  la 
Marar.  on  iba  avfnmnts  of  Mm  at  to  bciagtagof  aatioa  ant 
«ll%lliliiii|  9t  note  to  plaintMr,  haU  ftioe^^  Ifc,  ^ 

PBPUTT  CLERIC  Of  t^PTN.  W^  ^  ^^ 

1.  JWaf  V  ^««^*  h-}  A  daMMiirk  af  tka  emm 
diMNiU  not  tia  papeia  at  hia  privatriajHiwn,  apart  ftan  1Mb 
«Aca,  and  out  of  oAea  hoaM.— FraUek  t,  Hafltaan,  80. 

JlNMr.]    Tbi  da^Ttry  oTa  DMMr  lokimteikaritraallaMl 
^nfflM^antarii«^w--Jk '^ 

9.  \nfuii(f,  jftiafNilii^if  ffHmMH/f  'tiiH§  w^fwitdut  jvaanil* 
.ft'aia<wn.J  WbaratbaiMMiatii^MlMnMfyiaDMaMitattht 
«fairfaff  ^  tHi  oAra in  Mm  ttiornltti  10  Ala  sioiadar  in  ' 
nr^  aad  Iba  pkkitifSi  attaraay  h  «ua  praaant  to  aign^ 
«ha  dttedaat*!  atWiwy  k  ant  itlad  to  |Raeadanea.^i 


•■,y  ;■.*;: 


oiMOiMi^ifBinnk 

IMSCONtiMinR  (BoiJi  T0>.     ^     ] ,       / 

■  ■  ■  Disrnuct  corjai^'^  ■^•'-'^''-^''"'f^^ 

'«ia«<WMt«l1Hai»k 

fiJ£CT3iENT, 

8aa'<A4dia|qonnta,'>  I. 

I*  JHmAmn^    nhV'4OTilKiMiBn#liiiaNV*4M 

I  aM(  nallMt'aiay  anMWraMlMlif  iMadiMMliiiiliki] 
A  tnaat,  wIms  aarvod  wi&'^jrd    '      •       -  - 
■atiaa  to  anaaar  ia 
aatar  iaiat  tW  coMMit 
Jaitanirt  tiiiil  im  < 

t*  4Mlar  dia  eaanat  ntot  nnpaanaaa  or 


^^llwaM^iik* 


mil. 


^^^^IP'^  ^^•.-^^^^^^^•■■•^^•Ir^^^^^Wf^^^^P  ■ 


"t 


I^^^K^^kI^ 


'W- 


; — ^— .,  ■  — _  tht  kMMt  of  dM  phiafiff  iMv  mt 

IttVfMW  ill  M«  «m7rtilt  te  1^^ 

[(fttcoMtatrak  iMviiatk»v«bMi^wft«p( 


&^cpMtatniJa  umy  aot  »•?•  M«  «twft ap or  ««»» 
Mr,  howfnr,  thAt^Ui#  dotedut  wImb  tht  eooMit  rait 
^  J^.^i'C^  ^^^  noibt  oatitlod  to  mIi  Aon  tlio  loinr 
flf  tkojpldDUft>.Ddt  ox  dMO.  Chueotlor.  PiMfalaot  tal  0ch9- 
lm«rKJiiriiOoUi9T.BielMU<BM.|il.  !^ 

XJlOTMEirr  BOOK  (Iir  Cboww  OrnoiV  "^  • '  • , 
••••'EiietiMnt,"^.    .        .    .        ',:■:::':..■■.■  r-'""-^'^ 

BLRCnONB  (ICmnonAt).  '  "    ¥l 

iA  **3\M|«  III  ChMobtn,"  8. 

— '-  ^  Um  ughTic  ekap.  81,  to  ontiilo  a  ncaninc 


iDtoading  to  voto  hava  had  a 
•teood,  ttwt.a  tail  boor  at^ 

, lat  tho  tandorarftfingora 

«otoWaaaaUMokotoiu.«ad  avaa  tkMdi  0^ 
IM  alapMd  witlMmt  a  Toto  baing  aitlw  twdirad  or  ciToa.  tk»i 
wMjniac  oAMr  ia  aat  booad  to  akM  tU  wOl,  aor  Ci  iM^^ 
Mitt  w doing alMiaU ha  pMcalira  Um  alaeton hava aot  M 
MUr  ofmrtaaity  of  votinf.~Tha  Qbom  ax  nL  I 
Woodnf  aad  fror  othar  aouBoiUan  te  thi  town 


toir. 


'•}  V/.V 


Am  •'Amu/*  It  «•  A4«ino  Glalaii**  i. 

kcMIM MrTMdMiAi.]  Hm 

tlwWiairSt 


ffmtku^  mapM  la  chMft  tbadiftiidinf  ta 
b  %,a«iMlf  phMt  fkt.  baft  hava  aamntond  bin 

ML  ifttfia  wBiyiiiHtt  ar.  " 


'f'V''.  »>•>■ 


Si 


'  ■.■.'*. 


1 '  ■.'.<» 


>       !• 


w«. 


m 


1  w  ft  will  01^1.  yj^-wnt  ▼. 


if*  t 


,» It 


;«"'-^.?f'**?^/*-*  ■ 


-    #W-  *=  -.  --  i  - 


-), 'ii^; 


•"sf.-'i;! 


•  >.» 


MMwydktiM  ■■inttm  hiMlflpMllM  mamkmMkit 


liM  oT  Iht  «fMvdt.<--PMMm  f .  tvrfiM  M  tL,  114. 

•  JBHV  /«*    miWW  OT  V^^HH*      JH^  J^^  ^^^  NMHI  MW 

WlHit  •  nb  hm  Urn  tAmmA  mi  mmi  9m  mfhiUmt 
M  Mhad.  tht  Ihmt  ti  tht  phintiff  tlMMMai  hi  wmr  rfm  iwb* 
■Hit  •giiMi  tk«  caiMi  4i«Mf  "^  **»  ^*  ^  <«•  <»(• 

AMiAdwt  oMt  VM  not  aadt  cut  «pMi  wUali  tht  «M0^ltai 
tyeMBBwitaoMltMittiiittdthiroatlMtMi 
of  tlMTddtedMrt,  or  offlmd  of  %  |Wb^L^ 


14tb  of  AiwMt  ak  tpfUntioa  WM  nil»  If  mitliitrte«M» 
eviion  teU  4&ton%  odbr  Hm  lOlh  4  Uth  7k.  db.  16, 
•w.  a:  on  ^  30ih of  ittMt  Ibi  plthrtMriM iatwnnlo- 


««.   mmimr 
BtdUqrMtL 


idiib  'ttnt  thiv  4MM 
MaSihgrH* 


"■MNttiMI'tf 'thi  •llMMiMik'iid..llMt  Wi'fMMMM 'MMt  Ml' 


.  Hid  ll^  i^ 

liMiMHllilMMllNP 


il 


m 


n 


4»«i«¥M 


Si    IM  M^^^^md_^m 


tal  cfaMly  it  ■«!  Ikt  wiy  i»MplTl»wiiMli 
V.  CMlM.  »»* ! 


j    Eirirtv.MitdMB 
niTEBLOCDtOBK  JUDOMKNT. 

nuuMivLiat  BLicnoMi 


IMMMaOLAMm. 


I. 


V.  O.  IL  ItaHwi,  If. 

lidli  BhB'iBi  ill  MteniiSl  preMiSfi.  lb  Mdoi  m 

1H«M  Mt  ^Ut^ftlVBt  CBita.  btMHM'lW  Mbtt* 
jm  IWVB    wiHi  vnmtm—flti  WKmrnWim  MVWHK 

I  limlii  iMid  ktw  Mrvtd  vn  ommmi.  utt  ttal 111 
fiiBMd  or  |ri«.^Wjr^  lb  Irwte,  l«t 

Jln)0B1IICQ^lfBCB&  ' 

-n,„  .i-  ■',...■-..■■.«. 


-'-'v-r-  ■  mux  ■■      '■  '■'- 


J 


V.  ■«•»  tn. 


jnnraiM 


4 


m  sMftvitof 


W4HR»  VMHtMl  V<  BWItMffiMii 


t*    DuMm      Vimaiitflmtim 
ntki«l  with  tkt  MM«ip^ 
Iff  wm  of  appML—Jk 

jMfarMifaK.    Aim  te  k« 


M  MMOIB 


MOMOMIl. 


jM^  iwpiTi  la  •  aiwuit,  OMM  Amb  ftet  ia  whkh  ha  ia 
Mb  Ih*  writ,  tad  tW  flilatif  4aekni  i^iiMt tka Mtai* 


IttddflMd  )ui%anutt  tttd  laakaalaaMationi  tkt 

vvvaa  wMiuMpiOMaHB|iaMat«    pvaiiti<i«tmaaiaBonHv 
•liTlai  mMMdbp  till  tiM  bM  MM,  la  «dw  tkit  (iw  alai»> 
tir  iaUt  ainlT  la  Ml  tto  j«BmM  «Ut,  Mrf  tUi  Iw^ 
Ihai^tlMrailladMt  tatlMW-BateUMB  ▼.  Bart,  SO. 
I;  ftatolM  of  a  littw  ia  •  Wjwaatf,!   jHW  air  SouitaIi^ 

f^^MTilMlfMllCflf  •  CQgli^  1|M#--^TlKMMtPMM0lk. 

IriilaiiKt.  TWliBia iofttaii  aid  Wrafai Snirai.  iliUniaiilC 
Iwvilif  aat  tka  laltw  a,  Mi^  MiMtlit  pit  af  tba  Wtttr  «i,  w« 
«Bt  aa  Irtapilifity,  (ikaia  Maa  Ba  ieabl  ai  ta  tba  iteitllf 
^  <fc>  l^?*—*)  y".^^.!?^  /"^'^y  ■"<  ■"'  aMcattoaaalawii 

amM«tai*,tM-  ,w>^.ir 

MDIIlC»Ma«  CPPIVCIL  ACT. 

'«tihiiiiiiiiiit»  I, 


'  >  f 


NOnCX  TO  iDMIT. 


iN*'Cogli,'*tt. 


JW/nCl  Of  AMMlMIIf ft 


m 


WOLUTt, 


lit*'l3afyamlia»«"lt'« 


"I 


»    •• 


PABTICUtAllJl.  :i 


Dm  ctM  te  dUvMi^  •  Mrjr.  at 
tpoitt,  4«..4»BV«7til.— Ifw  V.  Cahriii,  t. 


l»llMM»bir(il 


h  k 


oMwrttioot  iMit  it 


PATMXNT  Of  MONET  JlfTO  COURT. 

■wjr  bf  ttJHi  Ml  tofayattoaty  iato  «o«il 


MollMI  V*  MQW>|  Wta       ' 


PXRBMPTOftT  imDnTAKIlfGfl. 


>- 


9ii^ltt%dk«t«iB 


MMOfNoo^Mat; 

PLXAOENb. 


ii"G(»ii,''ia 


ImmUt,  Md 


PlMi.1  Wtei  • 


•ad  piitdi 


HtM  oMgr  kc 


wqrilgajat 


JJS'* 


Md  OM  not  aniMiSE 


▼.Gi«Hr«td. 


udtlft 


bt  dittd,  whrtktr  piMdil 
W  te  jprty  wto  «i|l«  li  tM  k,  «r  ^  Ot  ofiporit*  jpuigr  lit 


/ 


if  MlialilM 


It «M«  thM /kir  4iW CplMi 

m  flmi  iffkr  mmm,"^    MMnthM  •  tenad  of  jpbt  p^oS 
■aiMwiiy,  aadw  Ibo  l<Mb  Mw  ittk,  awt  bo  MmSlg  8& 


•liaM  ta*  thtt  tbt 


viyv  wliir  MfviM  ta 
¥.  OaRMiu  41  i  HMdnHa  v.  ~ 


P: 


0 


■,!«  ■   U  I 


▼»  IHWpl^Bf 


''; 


^ 


et  OAi 


tw|  jirffwwt     Mtnyi  V.  Mjplt  «l  •!.  ITT. 

tteMMiT ImI ^iftMib^lkW  MMt  pM  tMli  mttaf  la 
ttitrlSUii    tiwy  III li||hi»lb<wfifcrtUi«M» 


fMOBDKIlOB 


Eslra«&Mifi«iy, 


>*  IgliWHiHriii,''  1 ,1  i "  iMwrtJMi  *  1) 
•BslraMlMTiMiy,"!. 

1.  JlMMr<.  #liM<rM««AMMlli  MNlrvMrt]  TW 
Mrtlf  wfll  Milt  riliaii  10  «aM«vwt  th«  MMwrnoft 
liiinir  to  tirtiiy  fcr  %M  wtim  ■  im.  a^  («ad»r  the  ttanri* 
f> > n ▼jt.,«>i: fe. •■•» •^y^* ■■»?*»  »■  <l»— 'wt lit 

UMSoamiTifBirr. 

1  <l  party  iwiiiti  •»  <>  tt.  •»<  «it  —  Ufl  m, 

,  uiuiiSSlSm  tJmSthywmf  of  itfly  la 
-JUavMH  ▼.  OMma,  W. 

•m  "  Ifldbftt,"  4 1  <*  MMiMMi,'*  1  {  ^  AnnaMM,**  4 

of  a  naiUMa  ia  ta  krafabr  •Uctkm.  hew  Aur 
kla  ima  dlir  Uiraalu  a  filaiar^IlM 


li  fit.  il.  tl.1   It  if  aol 
dbiM 

'   ooaitl 


wmi  a  lilrtac.  iHia  !■  a  witiliti,  ApaH  aUw  ia^fch  •mpikm 
tioalaaail  dw  MMhaC  thu  ka  Mdn^  Ji  qoatUMl^r  tha 


uaPueATioir. 
1.  nt^o  enMf.AMm.n, 


*V'i 


1 


t. 


BBffiXDICX  ABEOAD. 

aft]   QF|«inMT.Qa«ll4t|k 


"i 


Mknoa 


WVt  •  m  ■■MMIpBI  ••^^••i  W"i^  ■•^^  I^M0V 


?cx±;£t  iiA:frJi^iu;: 


■:ikf 


Ill 


ffTA' 


►"•1. 


1.^ 


ItrDfbQKVM, 


ttfhi|«ki«VM*iii>( 


DA. 


A<l*)119. 

) 


.•1  '1 


m^. 


Ili 


If- 


4  Wii.  nr.,  A  »,  ■•<.  •>  (AbrtWfwU  lil. 

f  Wm.  nr.,  eb.  8,  Me.  •,  (MIgMMMr,)  Itb^  *  # 

It  Vie.,  eh.  eS,  (Writ  of  BummoM,)  IM* 
lSVk.,eb.  81,(M«iiicliMdCor|MntionAet,)lM.     : 

t»yk.«elL81^(  D».     V  )«|L 

4  Wm.  nr.,  cb.  10,  Mc.  4  (AlMteoMat). . 

11  (M  !▼..  eb.  8,  Me.  10  <Pri«Mff^  ek.  m.,}. 

4  Wm.  lY.,  ch.  to,  mou  4  Ai  7,  (PrkoMr^i  ca.  m.,)  2BU  ^ 

12  Yic,  ch.  68,  (Writ  of  SummoM,}  Mi,  SU. 
tGM.IT.,«LL,i#i»14,Mt.  ^^  ^ 

flTAT  Of  PSOCEBDmC«L 
1.  JWM^Mrr'^'i'F'O'*'*^]   UpeothiappUeiUkMiofthl 


4i*ndut  In  the  Mit  |iioe«Mliiiii  wffl  bt  iteyjd^tm  the  1^ 
ttf*b  etteraey  filMhtt  wwrant  topcMMate.~]lohe  T.  ReU,  Ilk 

•  prior  om  tmt  hnrngU  mi  §hmimmM  m  mm 
HSL)  WheM»elyyefth»pM«tifJiirtipm«iyii  , 
«Rti«i  ef  ^AeeUMiit,  hdl  then  >bead— eil  it,  iad  aterwwAi 
«Ma«eed  a  eeeond  for  the  eeae  ImhI,  he  tv«e  Mdiivd  to  flif 
mceediMpi  on  the  eMoad  aetioa  ttileia  he  peU  the  eeeli  fftht 
liec  He'mifht,  it  eeene.  nndir  thie  eite,  elect  to  pioeeed 
with  the  tbat  action,  in  wlOeh  etM  the  oidef  iMuUhavn  no 

in* 


♦ 


m^  the  eeete>-PM  4enfc  MeLoed  t> 

lie  "Writ  orBBqadrj,**  t,  i,  (eviiM  •.)iidMi^ 

I*  Aflunnoneienoii^f  iffftneediMi 
^pip  PinMwiik'*HBOvieen'V*'jHipefei,  u*  - 

■ride  %;^  oTaMndJiiii^  •?/^« 

to  the 


le«r«iii  nmfim^  .|» 


di<>»ii 


\ 


lit 


•  writ  of  MBraMM  kmti  Iff  mm  rttitor  afKiMt  tiM  «Ao(« 
M^  <(^  •  ttrmrmlm  rmmH  km  diielMrgiML— Tm  Ommb  m  rri. 
tawraiK*  V.  WoodrnffiuMtlMMr  oUmc  o^uiMiilon  fpf  Uw  Tow»> 

•MQatOMOMMl  dccUraiioo  nMd  not  apteHy  Um  MaMndnMot 
Nqnircd.  It  it  wflkiMil  if  th*  graantto  of  ■nMAdnMat  b*  tMO- 
tioiMd  i»tk«  Mitie*  of  tiM  iatondod  oppUcoitott.— Browe  ol  us 
▼.  DoyUo,  175. 


iiV*<]  TtMMghlhoaMk&gortndoraiiigonotoinay  btMif  l» 
iMW  by  tbo  pbwiiiifh  tbo  pkintUi;  lo  ontitlo  bimoilf  U  tho 
cpatt  M  tmnff  ONMt  Mrvt  tbv  doftndont,  undor  oof  ruloof 
Mart,  with  a  ranuKNM  toMliiiit--WakttttId  v.  Uooot  tl.,  181, 

7.  Jmwoim  iww^fc  wiltthrf.    XmIm.]    A  MmmoM  tQ  Mt 

•oidt  M  intorlootttory  JudgoMOt  wao  dioeliorgod,  boing  wtonglj 

Mtitlodi  ud  tho  IrrMuUnty  io  aigning  judgmoot  having  boon 

•and  kf  d^odaat^  lachoa  Im.— Brown  liKttehain  v.  A.W. 

.  VL  Rom,  lap> 

&  mgmkit  m4  m^  wrU  </.]    Stmbk,  t^  a  writ  «# 
■nwwa  Mdor  thi  lata  act  IS  yic.,'di.  6S,  ia  irr^golar,  if  md 
■iilii    lbi||iy»KmwlMal.,  IW. 
wf.  Awrft^f  BMBOMMt  narkad  in  tho  Margin  aaiMNA  If 
^ir.  H.  ftatar,  D.  0./*  k  onAdMlly  aigaod.— lb. 

dMr(f.1  itmUtt  that  a  pailMal  aarvico  on  tho  iharif  of  tlia 
ooBf  araiMiMBtai  to  an  attiidMMat  for  not  rotrirainia  writ, 
wlthovt  ahawiag  him  tho  Mt^i  is  nifleiont.—Ilihon  at  aL 
v.|faBdni>pllotal,»r. 

■UMMMfcrtho  attacfinant  abduld  atrictly  mm  tho  thtfiff 
who  iilii  4ofo«lt|aad  noiaMnataT'Oall  vpon  tho  oflcaf  JUmay 
ho  cl«Mid.«^HUtaQ  at  iL  ir.  Maedoaall  f|  •!.,  W7. 

tl  »Milll|f^>|fr.ftwa^  or  attar  nHwc*^ 

St^  MWl^aM  i«^tf  m>4  03^^  WKf  thtfPlV  of 
m  ofwuBMa,  iMMd  wider  the  roehit  aat  It  Tw.,  ii^ 
will.  iMiiMi  Jaiiiad''h^  R*  rMiwit-vlUi.  I»>''|l.f  Mt.iMM 

wlii<i  tho  writ  kwad— JMdjpw  MacagtAr  J>,<lMit  thatowr 
oflha  writ  not  oontahlinKfho  Mi9|«r  tbo  aignar  oftha  writ  at 
IOm  hotton  wai  not  an  imguliurtty,  aa  t^w  praetieo  f^  atoad, 

*"  ihf  tfrvSoa  ynid  ha  apt  aajJa.'— Lwch  V.  tv^ 
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|.JMiiM^.    CMt^fwMM,#c.]    Ai«VliiMitrttt»> 
Um  wm  giMM,  *  MnAuii^  ttlonMj  wm  aol  prapitlal 
tbttantiM.MdmMortlMltMMwwtqMirtioMN*.         f 

I,  dMtirttM  aiHiitot  <oi«  wn  nJ*  tlw  plifartifrOf 
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ioilioriii  olh*  apffUMiiM»  iiiiafMakiMiiiM^llidlHuiy 

v.Katty.ni. 

lut  tak*  dM  flaiolif  |br  tk*  a^noiiit  «r  Mite  te  M4*r  that  hi 
may  MCtl«.  vA  th«  pliliitlff  OMNly  glNt  tkf  aiwMBt,  tod 
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Timrx. 

1 .  CAai^^  it<.]  A  vtiMM  one*  elMafdl  wiU  MltaM  W  ^aalad 
tack  afAki,  withoal «  ptttaaptwy  Mndtrtekiiif  m  Um  |»rt  «l 
tta  pialiBti£--€«mll  ft  tt  t.  TjrtMl  •!  lu.,  4S. 

t.  ^RM^MMl  V*  ^wlaraNwi  in  Qm.\  Tta  |Miitiff  Min> 
tMMinf  *  loe»t  Mfion  ia  •  wroog  dtetrfct— ttat  k,  Btiitar  ia 
IIm  diatrtct  in  whkk  tta  turn  of  Mlkm  m«m,  bot  in  tta  HpoM 
Dialitol  tiMot dlarwwd*,  oaiar •  Vk.  ah  M,  ta«llMr«4to 
UM«d  1^  4«clM«tiM  bj  ctanflnff  tta  vmm  to  tta  propat 
dktrkt    TtairngMtarltybinitaiMMorttaotigiiHlpncm, 

'    iT,il«btootaL»  70. 


Tons, 

not  o»  ttajeapi  <((  tmck  rM  fmnAikii  tf  eoUMftr  to  rrfumiiif 


•Itar^  AMH^Mrto  toMli  itkm  mm  <•«»<**  coppj^ 

ttir«,lloiMAWMMi«Dai(«ar'«r«a.]    JMiyir  BvMt,J., 

CowmU  iiet^  ttaM  poiMM 


ttat  widtr  tta  racffit  MM4el|Ml 

wtataauM*,  oa  ononiry  vmo  bYttafttarninfoAeor,  am 
fBMd  Ift  ta  on  tta  emdM'k  raU,  ihmA  omittodMcidMitdly 
iw«(taMMfi«tittav*iMia«|i9  V<lt  MiramlMdiota 
ftmiitaa  by  tta  eollgetar  totta  fitwiiiiit  oAnr  it  ItaopMiM 
«f  ttaoMM,  ira. kfiUy  isOlMtovoto.  ttW  ite.  tint 
MimM  iwboi*  KMMttft  tiwiiil  la  ita  M|7  o<  tta  mU,  ttam^ 
■ot  on  ita  eollMtor«fe  loU,  an  MlaMitM  t«  toik^TtaQM«k 
W  la  W.  IkUiiraU  T.  Oao.  itarhMMii,  170. 

'''r-:>'    .  ,  ■ .  ■      WAIVXB. 

|ta^lad|BWt/'t. 

1.  JMMmm-  -BvoMnlfr*  ATHfwIaKlit.  ladtabl  Wtaaa 
tta  pklatif;  aftar  asnriea  of  notka  of  applkitioo,  altovod  aa 
ummwim'  to  ta  antand  o«  tta  hiOiikoa  wftboot  oppoHtion, 
and  thtn,  iU  voMa  iftirwafdi,  avpltal  to  iwriad  tta  aidoff  Ibr 
ttaaoMntar  lorimgalariti.  tta  anpUeatioQ  wai  idtaad, 


y  tlta  gwaad  ttat  dia  |totifc  acfafeaeoaea  jin  ttaoftefir 


abi  yaaia  lanat  ta  eotaiduad  oa  wairing  tta  imifalarity  luid 
Hi^aigiaff  tta  baa.-^Bob«tt  at  at.  t.  Ftt  at  al.,  baU  of 
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WEEKLY  ALLOWANCE. 
Im  '<  J«df«  In  CbMBbcfi,'*  1« 

*        WITNESa^ 

WRIT  OF  ENQUIRT. 
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t.  m^Ummimmfrom  <l  B 
y^A  UndMrS Vic,  cb.  II,  •  i 
Am  At  <>»•••*  Bwek  to  III.  Dh 
Iht  taMMt  of  IkteMiatry,  but  w!m  U 


„to  DkMdOmrt,md/kr 
_  wfft  «f  Miiqoiry  "My  iarat 

mmmt «p»«« -  — — - Dtalrkt Court,  Mt oolr  to  ttj- 

tho  tantt  or  iko  coontiy,  but  obo  to  mmw  €OBtiogm4ffli||i_^ 
non  dMiurrar^Kioc^  Coll.  ▼,  Otmblo  UtA  BouUou,  Kl|Ni* 
5n«r  D*Ai«y  Bottltouf  (ML 

O.  ilbMMM^Ibr.ikOW<tlMMli«MMIiMl.1  ThojMnuDOMM 
fli'taSr?«-%oK;i3!/aHd  uot  b.-tUW-FliOiiir' 
•iri'^IMMduit.**— n».    .  ,  ^ 

1  TTlkM  iMWiufliiiftr  urrff  tmfff  r^^l  ThonninOMBMNI 
dMWtbo^Miaorulwtho  omoualMi^orMdoa  tbo  otifiMl 
pnmmi  uM  tbo  noturrortht  M:tiDa.*»Ib.  ,  v 

VrIT  OF  TRIAL.       ^ 

Mt  MMte  Si  Mt.]    A  writ  of  tfkd  my  go  to  Ao  Diotrict 
CmTSu  Mtt  wE«u  thwuoiu  ib«f  oounui  io  tto'4ock«tk», 
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